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CRIMINAL CODE AMENDMENT (PREVENTION OF LAWFUL ACTIVITY) BILL 2015 
Second Reading 

Resumed from an earlier stage of the sitting. 
HON KEN TRAVERS (North Metropolitan) [5.09 pm]: Before question time, I was going through and 
pointing out that someone reading the second reading speech for this bill would be left with a very clear 
impression that this was a very narrowly targeted bill that will capture protesters at developments such as James 
Price Point and anti-logging protesters in the south west. In fact, this bill has far broader ramifications. The 
problem with this government is that we cannot work out whether that is intentional or unintentional. Is it the 
government’s dishonesty and its constant attempts to mislead, or simply that the government does not know what 
it is doing with its legislation? 
So, we can never subscribe motive to this government, because it is such an incompetent government that we can 
never judge whether it is a mistake or a deliberate action. 

This bill seeks to deal with what I think most people would see as part of the fabric of our society—that is, the 
ability for people to protest and engage in civil disobedience when they believe something is wrong or unjust. 
People who engage in that sort of activity believe with passion in the cause that they are protesting about, and 
they are prepared to accept the consequences of engaging in that civil disobedience. However, in this bill, the 
government is seeking to increase what those consequences will be. When reading this bill I was reminded of 
a quote by Margaret Mead. There are various versions of this quote, but the one that I will use today is as 
follows — 

Never doubt that a small group of thoughtful, committed citizens can change the world. Indeed, it is the 
only thing that ever has. 

I want to talk about some of the things that have occurred in this state and that we now hold dear as a result of 
peaceful protest. Today, Ningaloo Reef is protected from a massive development that would have occurred had 
the Liberal government back in the 1990s had its way. Would anyone on the other side of this chamber now 
argue that the Mauds Landing development would have been a good thing? There is silence from members 
opposite. I assume that means they agree with me. Would anyone on the other side of the chamber want to see 
the logging of old-growth forests in the south west of the state? Would anyone on the other side of the chamber 
want to overturn the additional national parks that were put in place to protect those old-growth forests? The 
conservatives in this state were prepared to log those old-growth forests. I think this Liberal–National 
government would now accept that those national parks are an important part of our community. Those old-
growth forests are here today because people such as Mick Malthouse and Luc Longley, and many others, 
engaged in peaceful protests and civil disobedience to achieve the protection of old-growth forests through the 
comprehensive reserve system that we have in this state today. 
Hon Michael Mischin: Can people not do peaceful protests anymore? 

Hon KEN TRAVERS: No, not under this bill. Under the way in which this legislation is currently drafted, the 
police could have arrested those people and charged them, and the Attorney General knows that is the case. 
Hon Peter Katsambanis: I think the sportsperson you might be looking for is David Pocock. 
Hon KEN TRAVERS: No. I am thinking of Mick Malthouse. 
Several members interjected. 
Hon KEN TRAVERS: Hon Peter Katsambanis might be grumpy that Mick Malthouse did not stay at 
Collingwood, but — 
The ACTING PRESIDENT (Hon Alanna Clohesy): Order! 
Several members interjected. 
The ACTING PRESIDENT: Order! I do not mind which way, but I would like order when I call it. 
Hon Ken Travers has the call. 

Hon KEN TRAVERS: I realise that Hon Peter Katsambanis might be protected by the Chair if I go too far and 
point out the failings of Collingwood Football Club, but let me remind members that even though he might hate 
Mick Malthouse because he quit Collingwood Football Club—it got rid of him, anyway, did it not?—
Mick Malthouse was one of the people who went to the south west and protested against the logging of old-
growth forests in Western Australia. 

Hon Peter Katsambanis: Don’t you know David Pocock? 

Hon KEN TRAVERS: What does David Pocock have to do with this? The member can talk about the role that 
David Pocock played. I am talking about the role that Mick Malthouse and Luc Longley played. 
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Hon Nick Goiran: Did they protest peacefully? 

Hon KEN TRAVERS: Yes. 

Hon Michael Mischin: What did they chain themselves to? 

Hon KEN TRAVERS: This bill does not just do that, Attorney General. This is where the government’s deceit 
comes to the fore. This bill does not just do that, and I am sure that when we go through the committee stage, 
people will see that this bill is far broader than the thumb locks that the Attorney General is talking about. This 
bill seeks to prevent lawful activity by the use of — 

Hon Michael Mischin: Why would we need to pass a bill to do that, if that is what we wanted to do? 

Hon KEN TRAVERS: I did not bring in this bill, Attorney General. I am still trying to work out why the 
government has brought in this bill, because it is going to cause the government more pain and suffering than 
anything else will. 

Several members interjected. 

The ACTING PRESIDENT: Hon Ken Travers has the floor. It is getting a bit messy in here. Thank you. 

Hon KEN TRAVERS: Let us keep going. Not just Ningaloo Reef and old-growth forests have been protected 
by protesters. I suspect that the old-growth forest debate would not have reached the point that it did in our 
community if people had not protested and engaged in civil disobedience. My view is that many of the people 
who joined in that protest—even the ones who did not use thumb locks—would be captured under this 
legislation. We can think of a range of issues around the world, such as the American civil rights movement, 
when people were so passionate about what they believed in that they were prepared to put their lives on the line, 
and in some cases even lost their lives. People were also so passionate about trying to change the world that they 
were prepared to go to jail. I should mention also the 1967 changes to the commonwealth Constitution regarding 
Aboriginal people in this country. I hope no-one thinks that those changes should not have occurred. Those 
changes occurred because people were prepared to campaign and protest and engage in civil disobedience. 

I want to mention another protest. Do members remember when we had a regulated rail system and goods in the 
wheatbelt had to be carried on rail rather than on trucks? Recently when I was at a function, I had a fascinating 
conversation with Frank Marley. I hope he does not mind if I mention this, but he seemed to be reasonably proud 
of the way in which he engaged in a campaign of civil disobedience and of deliberately breaking the law in order 
to get the law changed with the regulation of rail freight in regional Western Australia. 

Hon Michael Mischin: How did he break the law? 

Hon KEN TRAVERS: He broke the law by carting freight outside of the then laws of the land. 

Hon Michael Mischin: That is not anything that is covered by this bill. 

Hon KEN TRAVERS: I cannot help it if the Attorney General cannot understand the philosophical questions 
that underpin his legislation. I am trying to point out to the Attorney General that people will engage in civil 
disobedience if they believe that something is unjust. It is interesting—this goes to the heart of one of the reasons 
that this bill will not be successful—that people are prepared to go to jail. Frank Marley told me the story of how 
he had engaged in civil disobedience in order to change the rules that applied in this state at that time. I suspect 
that in the past, Frank was not on the Labor side of politics but was a supporter of members on the other side of 
the chamber. But he is a good bloke, so one day we might be able to convince him of the error of his ways. 
Frank Marley ended up having to sit with the Minister for Transport of the day in order to get the laws changed. 
Frank would regularly be taken to court by the government of the day, and because the magistrate saw the law at 
that time as a nonsense—it was certainly his impression that the magistrate was onside in terms of what was 
going on—the magistrate would regularly give him the minimum fine rather than the maximum fine. 

I think that will be exactly the same outcome for this legislation. It will be seen to be incredibly ineffective for 
two reasons. Firstly, people will see it as a nonsense if it is ever applied and, secondly, the people we are talking 
about do it because they are passionate. 

There are two types of people that take these sorts of actions. There are those who are passionate, who people 
call community activists. Some members on the other side will probably try to denigrate them and argue that 
they are professional protesters, but, in my view, these activists have a strong view about the community and 
particularly the environment. They will not be deterred by jail sentences or large fines, because they feel 
absolutely passionate. Either they will have the money to be able to pay the fine and not care about it, or they 
will not have the money, in which case the fine will be turned into community orders. This group of people will 
go to jail; they will become martyrs to the cause. The government will make them martyrs with this law to try to 
ban civil disobedience and what the community considers is normal, everyday protest. These people will protest 
so strongly that they will go to jail and they will happily become martyrs. I suspect that because members on the 
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opposite side have never had that sort of passion for an issue or have not dealt with this sort of people, they will 
not understand the psychology and the passion that these people uphold. This law will not act as a deterrent to 
this group of people in any way, shape or form. 

The other group of people will be those who protest as a one-off thing. As members of Parliament, we have all 
come across people who are normal, everyday citizens who go about their lives and do not openly engage in the 
political process. In my time, I have met many people who have become passionate about an issue. They will say 
they have been apathetic about political protests until something happens to them. An example of that is the 
issues that Hon Darren West talked about in his contribution to the second reading debate—the farmers who 
have been getting on with doing their job in Western Australia, growing their crops, producing sheep or 
whatever they produce on the type of farm they run. A farmer has simply been getting on with the job of being 
a good, hardworking Western Australian farmer, but then one day they see their farm threatened because 
someone wants to come onto their land and drill it. They take the decision that that is wrong and that they want 
to protest about the impact it will have. It could potentially even be that vertical drilling is happening on their 
neighbour’s land, and the farmer is concerned about the impact that will have on their land. These farmers will 
become very passionate, very emotional, and they will see that their livelihoods, their life or their culture is at 
risk because of the actions that are occurring. They will protest. They will lock the gates to their farms as 
a symbolic protest to say that they do not want drilling on their land. They thought that they owned their land 
freehold and that that would give them some rights. These people will not be deterred by this legislation either, 
because they will be passionate about defending what they believe is right. They will see the alternative as 
having a far greater impact than the penalties contained in this bill—even though I think the penalties are 
abhorrent. For these people, this passion will be a one-off; they will not have protested before or will ever protest 
again, but on that issue, they will become passionate. We would have thought that, of everyone in this chamber, 
the members of the National Party would understand that the most. The grain rail freight debate is another issue 
in which those people became so passionate that they wanted to drive their trucks down into the city. 
Hon Darren West: None of them are farmers. 
Hon KEN TRAVERS: Yes, they must be off on urgent parliamentary business because they do not even care 
enough about this issue to be in the chamber for the debate. They are off on urgent parliamentary business. 
Members opposite do not remember the protests that farmers have undertaken over the years. Farmers get angry 
about the fact that the rail has closed and that their people in the wheatbelt are dying from road accidents at 
a faster rate than even in Uganda. These farmers know that the closure of tier 3 rail is part of the reason that their 
community members are dying and they want to do something about it. They want to take action and they want 
to protest. When they drive their trucks in and block other people from going about their lawful business, what 
will happen? They will be captured by this legislation. Will the “thing” be their truck? In my view, potentially, it 
will. 
Hon Kate Doust: Or a car. 
Hon KEN TRAVERS: In the main, it will be their trucks because they have come in to protest. Whether we 
agree with them or not, we have seen farmers come here and drive around Parliament House in their trucks. Are 
they impeding people going about their lawful business, and are they captured by this legislation? I put the 
proposition to the house that the answer is yes. They are captured by this legislation, and the “thing” that they 
could be using to physically prevent lawful activity is their truck. Therefore, under this legislation, they will have 
to prove that that was not their intent. If a police officer determines that, in their view, they have reasonable 
grounds to believe that the truck was being used that way, all of a sudden, they can seize the truck. Well done, 
members of the National Party! Put your hands up and vote for this legislation because Hon Darren West and 
I will take every opportunity every time the farmers protest. I note that some National Party members turned up 
to the recent Western Australian Farmers Federation annual dinner and they seemed to have reasonable 
engagement. At that time, they did not seem to consider that it was an irrelevant organisation. Mike Norton was 
presented with a life membership. I have not always agreed with everything that Mike Norton has done, but he is 
a member who contributed to making the community better in the way that he saw it could be better. At the 
dinner, he talked about the protests that he had been involved in as a farmer over the years. Does 
Hon Darren West remember that? 
Hon Darren West: Yes. 
Hon KEN TRAVERS: He gave an excellent speech about the way he had engaged in the formal political 
processes with members of Parliament, particularly noting that Labor members always seem to listen better. 
I hope I can live up to the high standard of my predecessors. He also talked about the protests that he had 
engaged in; protests that would have seen him captured under this legislation. Members opposite wonder why 
the WA Farmers Federation put out a press release stating that it does not want this legislation. It understands the 
implications for farmers in this state. Western Australian farmers often live on the edge in terms of their survival; 
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that is why they are people who will be passionate if they believe they need to change society. Sometimes 
I might not agree with what they want to do, but I respect their right to come out to protest. Whether it is against 
a Labor or a Liberal government, I respect their right to engage in civil disobedience and not to have harsh, 
draconian laws brought in with severe penalties and that include the reversal of the onus of proof. The issue of 
private property rights is always complex, but farmers in this state have regularly shown that if they believe they 
have a right to do something, they will engage in that. We have seen farmers in this state go to jail for land 
clearing. Members on the other side said how outrageous it was, yet now if they try to protect their land by 
locking the gate and engaging in a simple protest action, they could go to jail for that. 

Hon Michael Mischin: Are you advocating that they should be able lock their gates against people wanting to 
come in and do work on their property? 
Hon KEN TRAVERS: Yes, I am. My view is that there are sufficient enough laws today to handle that, 
Attorney General. 
Hon Michael Mischin: Do you advocate then also that if they want to — 

Hon KEN TRAVERS: I hope I will be given an extension of time since the member is taking up half my time, 
but go on. 

Hon Michael Mischin: No, I am just trying to test the proposition as to how far your championship of farmers’ 
land rights goes. Do you think they should not go to jail then by clearing their land?  

Hon KEN TRAVERS: No; what I said, Attorney General —  

Hon Michael Mischin interjected. 

Hon KEN TRAVERS: No, Attorney General, nice attempt at verbal, but that is not going to work. What I said 
is that they should be able to lock their gate, and I am comfortable that the current laws of the state as they apply 
are sufficient to deal with that. I have also made it clear that I accept that often when people engage in those sorts 
of activities there are consequences, and they suffer the consequences and they accept the consequences of those 
actions.  

Hon Michael Mischin: So your problem is only that we are passing this law, not the laws that are currently in 
existence that can cause them to go to jail for locking their gates? That is okay, but it is because this particular 
legislation has been introduced by the government; is that the idea? 

Hon KEN TRAVERS: The reason I am comfortable with the current laws is that I am not aware of a farmer 
going to jail for locking their gate up until now, but under this legislation the government has the capacity to do 
it. I have heard people go out there on the Attorney General’s side of politics and say, “We’re giving the powers 
but they will never be enforced.” I have a view that a power should not be given if it is thought that it will never 
be needed or enforced. Let us not try to verbal me in this debate. What I am saying is that there is a range of 
laws—whether it is a move-on notice—and enough tools to achieve the outcome, and that these laws will not be 
effective in achieving the government’s outcome even if we were to accept it.  

Hon Michael Mischin: So, we can jail them under the current laws, but jailing them under these laws is a bad 
thing? 

Hon KEN TRAVERS: The government does not jail them under current laws, does it, Attorney General? 

Hon Michael Mischin: Why not?  

Hon KEN TRAVERS: Does the Attorney General think a farmer locking their gate as an act of civil 
disobedience and protest should go to jail? 

Hon Michael Mischin: No, I am not saying that at all — 

Hon KEN TRAVERS: No, the Attorney General has asked me questions, so does he think they should go to 
jail? If a farmer locks their gate to say, “I don’t want this to occur on my land”, as a matter of civil disobedience 
does the Attorney General think they should go to jail? 

Hon Michael Mischin: No, I’m not suggesting that they should. 

Hon KEN TRAVERS: Well, why is it in the bill? Why does the Attorney General have a bill that says they will 
go to jail for doing that? 

Hon Michael Mischin: Why did you pass laws to that effect back in 2004? 

Hon KEN TRAVERS: Why is the government putting in a bill that says that they will go to jail, 
Attorney General? 

Hon Nick Goiran: No, it doesn’t say that. 
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Hon KEN TRAVERS: It does! It does! It does! It does say that! This is the nonsense of the argument!  

Hon Michael Mischin: Where does it say that they have to go to jail? 

The ACTING PRESIDENT (Hon Alanna Clohesy): Order! I will allow some interjection, but it is getting 
disorderly.  

Hon KEN TRAVERS: I am looking forward to the committee debate of this bill, because we will be able to test 
the propositions. But I want to make it clear that I accept that when someone protests and breaks the law as they 
currently stand there are consequences. I acknowledge that that is part of the actions of civil disobedience. 
I think everyone accepts that as part of our current laws of the land. What I am saying is that this bill goes too far 
and adds another layer. It adds the reversal of the onus of proof and does a whole range of things that go further 
than what we currently have within the laws of this state. That is the issue I am opposing, and it is ironic that we 
get into a debate where the Attorney General asks me what I think, and then he says he thinks a farmer who 
locks their gate should not go to jail, yet he has the sponsorship of a bill that does that the exact same thing. That 
will be a fascinating debate to get into during the committee stage of the bill.  

I think the key point about this bill is that the government has not made the case. It has not demonstrated the case 
for the need to add to the laws as they apply in the state of Western Australia. The second reading speech 
referred to the police being able to issue a move-on notice so that they can move people on when they are 
protesting. The police already have that capacity, and if the person comes back they can be arrested. What the 
government is saying, though, is what happens if somebody has already locked on. My view is that if we are 
dealing with a four-year-old who is misbehaving, what we might often do is just let them sit there and not 
respond to their behaviour. So, this bill is not the answer: if someone locks on down at the forest, we should just 
leave them there. Eventually they will want to be released. The more we try to bring in laws like this, the 
behaviour will be encouraged, whereas if we just sat there and said, “You can lock yourself into your dragon or 
whatever it is, and we’ll just leave you there. When you’re ready to get out, let us know and we’ll come and get 
you out, but you might be a bit hungry”, and move-on notices could be used to keep everyone else away. That is 
the way it should be dealt with, if that is the issue. Move-on notices and the other laws as they currently stand 
should be used to deal with matters like that. 

I think I have gone a little bit off the beat, but the Attorney General made comments about the use of the civil 
damages provisions in Western Australia; I think other members on the other side were arguing that they take 
too long and are too expensive for people to engage in. Then let us look at fixing the processes of seeking civil 
damages in Western Australia. Do not bring in a law that goes to the heart of protesting in this state.  
Hon Michael Mischin: How do you suggest we do that? 
Hon KEN TRAVERS: The member opposite is the Attorney General; he should go and fix it if he thinks it is 
the problem! Members opposite were the ones saying it was a problem! 

Hon Michael Mischin: I don’t think it’s a problem. You’re saying it can be done; I am asking you how.  
Hon KEN TRAVERS: No, I am responding to a view that the Attorney General and his colleagues expressed in 
response to comments read into the house by Hon Lynn MacLaren relating to the views of Tom Percy, QC, who 
I think used to be one of the Attorney General’s team. Some of the comments that came across the chamber at 
the time were about how civil damage claims were too expensive and they took too long. The point I am making 
is if that is the problem—I am not saying it is—and the view of the government, find ways of fixing the civil 
damages processes so that they do not take too long and are not too expensive for people to be able to engage in, 
if that is the issue that the government was suggesting as least part of the detail of this bill goes to.  

I am more than happy, and even though I have had plenty of interjections I will not seek an extension of time 
today because I am sure that most of the points I can make further can be teased out during the committee stage. 
But I would hope that we might actually even defeat this bill at the second reading stage of the debate, because it 
does not deserve to go forward. It is poor policy, and if the government still insists on that poor policy, I have no 
doubt we will rip the detail of this bill to shreds because it goes far further than the second reading speech and it 
is outrageous that the second reading speech suggests it is narrow when it is such a broad bill.  

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [5.38 pm]: There are four things that 
we need to examine when trying to get our heads around a piece of legislation that comes before the Parliament. 
Sometimes people do not do it, but the first of those is the bill itself. The second element is that when it is a bill 
that seeks to amend, we need to look at the act it is actually amending. We need to look at the second reading 
speech and we need to look at the explanatory memorandum. In this case I found three of those four things to be 
quite helpful. The fourth was the second reading speech, and I found it to be practically—not quite, but 
practically—irrelevant to the actual bill and the things it is trying to do. That is really disappointing. I have been 
a member for 14 years now, and it is not unusual to receive a second reading speech that has been to the other 
place that is irrelevant and full of political rhetoric. That is not unusual, but that is not the standard that we 
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generally apply in this place. Generally in this place we require a second reading speech to tell us what is in the 
bill, to explain how the law, if it is passed by the house, will be applied, and to walk us through the components 
and put some—not the technical explanation we get in the explanatory memorandum—text and some context 
and workable descriptions clause by clause. That is generally what a second reading speech does. That is not 
what the second reading speech does for this bill. The importance of the second reading speech is not just that it 
is a useful thing for us in trying to understand the bill; the second reading speech has a greater role than just 
informing us. The second reading speech is what the courts will turn to if they are required at some point to 
interpret what Parliament meant when it passed a set of laws. The second reading speech is really important. 
I am disappointed that the second reading speech in this case will provide little or no assistance to the courts in 
the future, and I am doubly disappointed because the nature of the changes that we are making is such that the 
courts will have to make a determination at some point about what Parliament intended and they will struggle 
when they read the second reading speech. 

I am certainly not a lawyer, although the older I get, the more I think I should have listened to my parents and 
done a law degree, because I think I would have been making a lot more money than I am now, but, as a member 
of Parliament for 14 years, I have made a few laws and have been part of the process of making many laws. The 
thing to note is that just because a piece of legislation is small—by that I mean it contains only a few clauses—it 
is no reason to assume therefore that it will have a small impact, and that is the case with this legislation. It is 
a very small piece of legislation; it has literally fewer than six pages. It will insert into the Criminal Code just 
two new components, but its implications are far greater than the size of the pieces of paper it is written on and 
the number of proposed sections it seeks to insert into the Criminal Code would have us believe. It is a small bill, 
but it will have huge ramifications. There are unsolved questions and we, as a house of review, are going to have 
to, one way or the other, satisfy ourselves that we have done everything within our power to make this a better 
piece of legislation. As it stands now, we could drive a truck through the lack of definitions in some parts of it, 
and no information has been provided to us in the second reading speech or in anything that the government has 
said publicly that tells us that we ought to overturn the onus of proof provisions as they apply. No argument has 
been put. It is a serious thing to do, and I will examine that in some detail a bit further on in my comments. It 
certainly has been done in criminal law in the past; we have overturned the onus of proof. However, it has to be 
done with good reason, it cannot be done lightly and we have to be absolutely convinced that the case has been 
made and that the proportionality of that act of overturning the onus of proof is equal to whatever it is we are 
trying to stop, and that case has not been put. It is not that the case has been put and we just do not agree with it; 
the case has not been put. I am interested to see what it will take to convince the house that the case has in fact 
been put. 

As I said, one of the things that we do when trying to examine a piece of legislation, particularly amending 
legislation, is to look at the act that the bill seeks to amend, so I looked at the Criminal Code. The bill before us 
will insert two new provisions into that part of the Criminal Code that deals with offences against public order. 
I looked at the offences that are canvassed in that part of the Criminal Code that deals with offences against 
public order, particularly to see where else in these provisions the onus of proof has been overturned and to see 
whether I could find an argument that says that this is standard operating procedure. What I found was quite 
interesting. The sorts of offences that are canvassed in that part of the Criminal Code that deals with offences 
against public order begin with the offence of sedition. We might think that that is an old-fashioned and maybe 
irrelevant offence and we no longer need it in the Criminal Code because nobody does that. When was the last 
time someone committed an offence of sedition? As I heard on ABC news in the last couple of days, a member 
of Parliament in Malaysia has in fact been detained by police and charged with sedition. We might think that 
these things are long gone, but they are not. That part of the Criminal Code begins with the section on seditious 
intention, which makes it an offence to excite Her Majesty’s subjects to attempt to procure the alteration of any 
matter in the state, to raise discontent or disaffection amongst Her Majesty’s subjects, and to promote feelings of 
ill-will and enmity between different classes of Her Majesty’s subjects. It could be argued that the 
Barnett government does that last one all the time. The Criminal Code then has the terms used to define sedition. 

The Criminal Code also has another serious offence—that is, the oath to kill a person. If a person makes an oath 
or engagement to kill someone, that is a crime and they are liable to imprisonment for 20 years—that is a pretty 
serious crime—and the onus of proof is on the state. Other unlawful oaths that can be undertaken include seeking 
to disturb the public peace; being of any association, society or confederacy formed for the purpose of doing any 
such act, such as making an oath to kill someone or sedition; not giving evidence against somebody; not 
revealing or discovering any unlawful association or illegal oath; or attempting to induce anyone to take one of 
those illegal or unlawful oaths or engagements. They are offences for which the person can be prisoned for seven 
years, and the onus is on the state to prove that they did that. 

There are also unlawful military activities. These are pretty serious. These offences include training or drilling 
any other person in the use of arms or the practice of military exercise, movements or evolutions or being present 
at a meeting or assembly of persons held in contravention of the directions of any such proclamation for the 
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purpose of training or drilling anyone else in the use of arms or the practice of military exercise, movements or 
evolutions. That is a serious crime. The person can be liable to imprisonment for seven years, and the onus is on 
the state to prove that they did it. 

There are also offences against us, offences against the executive and offences against legislative power. It is an 
offence to interfere with the Governor or ministers. It is an offence to interfere with the legislature. It is an 
offence by force or fraud to attempt to interfere with the free exercise of either house of Parliament of their 
authority or with the free exercise by any member of either house of their duties or authorities as such member or 
as a member of a committee of either house or of a joint committee of both houses, and the person found guilty 
is liable to imprisonment for three years or a fine of $24 000. If we accept the principle that is behind the bill we 
are debating now, we might think that we would want to perhaps establish a person’s intent in that offence, 
because the argument that might be able to be mounted is that someone who assertively and aggressively lobbied 
a member to do something could perhaps be trying to interfere with the legislature.  

It could be argued that maybe that is the kind of crime that the government looked to when it sought to reverse 
the onus of proof through the bill before us, but that is not the case; the onus is on the state to prove that. If a 
person disturbs the Parliament, gives false evidence before the Parliament or threatens a witness before the 
Parliament, or as a witness does not attend or does not give evidence before the Parliament, they can be found 
guilty of an offence and can be imprisoned for any of those things for seven years, but the onus is on the state to 
prove that they did that. A member of Parliament who receives a bribe can be found guilty of a crime and liable 
to imprisonment for seven years. Someone who tries to bribe a member of Parliament can be found guilty of 
a crime and liable to imprisonment for seven years. With that crime, members might think that the question of 
intent might come up, because the person could argue that what they were doing was not attempting to bribe an 
MP; but again the onus of proof is on the state, and not reversed in that case. 

The next part of the Criminal Code applies to offences against the public order. This got me a little interested. 
The first part on unlawful assembly or riot did not excite me too much, but I thought the notion of being 
riotously assembled could be quite entertaining. 

Hon Ken Travers: It could be the Council on some occasions! 

Hon SUE ELLERY: Nearly! This part refers to three or more people — 

… with intent to carry out some common purpose, assemble in such a manner, or, … conduct 
themselves in such a manner as to cause persons in the neighbourhood to fear, on reasonable grounds, 
that the persons so assembled will tumultuously disturb the peace, or will by such assembly needlessly 
and without any reasonable occasion provoke other persons tumultuously to disturb the peace, … 

Someone who commits one of those crimes—takes part in an unlawful assembly or refuses to disperse if the 
police say, “You are in an unlawful assembly and we want you to disperse immediately”—can be liable to 
a penalty of imprisonment for two years and a fine of $24 000. That is an offence in which the intent has to be to 
disturb the peace or to provoke other persons tumultuously to disturb the peace. There is therefore the notion of 
intent, so I thought perhaps that is the kind of offence that the government looked to when determining that the 
onus of proof needs to be reversed for the intent provisions in this bill, but that is not the case; it is for the state to 
prove intent there. 

Again, someone taking part in a riot is guilty of committing a crime and liable to imprisonment for five years. 
A summary conviction for that crime has a penalty of imprisonment for two years and a fine of $24 000. Again, 
there are serious penalties for 12 or more persons who are riotously assembled or if they cause damage. Rioters 
not dispersing when they are told to disperse are liable to imprisonment for 10 years; rioters causing damage are 
liable to imprisonment for 14 years; but the onus of proof is on the state. 

The onus of proof remaining with the accused first appears in section 68A of the Criminal Code, which is the 
section that sets out the lawful excuses that can apply if someone is charged with an offence listed under sections 
68B, 68C, 68D and 68E. Those are offences that go to someone not having a lawful excuse if that person is 
armed without a reason—a pretty serious crime; has a weapon on them that is not for defence; is not a police 
officer, a security officer, a prison officer or involved in court security and custodial services; is not engaged 
under the Security and Related Activities (Control) Act; is armed near or in a place of public entertainment; is 
armed in public in company; has ready access to both a weapon and cash; or has ready access to both a weapon 
and an illegal drug. For those offences by a person accused of being armed without a lawful excuse, the onus is 
on them to prove that they did not have a lawful excuse. Most importantly, “lawful excuse” is actually defined in 
the Criminal Code; it is that stuff I read out about whether a person is a member of the Defence Force, a member 
of the police or is covered under the security laws as a security guard. 
Hon Michael Mischin: If it is not defined, it includes; so it is not exclusive. 
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Hon SUE ELLERY: That is true, but the actual offence is about carrying a weapon that can cause death 
ultimately, but serious damage. 
Hon Michael Mischin: Can cause fear, apart from anything else. 
Hon SUE ELLERY: Yes, but ultimately, if they pull the trigger, it can cause death. 
Hon Michael Mischin: True, but more serious things, which would be punished accordingly. 
Hon SUE ELLERY: In that case, it has already been established that they are carrying a weapon; not that their 
intent is to carry a weapon but that they are carrying the weapon. That is a different set of circumstances from 
those in the bill before the house now, which requires the person to disprove their intent. 

In the area of trespass, which is the next part of the Criminal Code on offences against public order, the code 
refers to a “person in authority”—people who are able to be in a particular place. “Trespass on a place” means — 

(a) to enter or be in the place without the consent or licence of the owner, occupier or person 
having control or management of the place; or 

(b) to remain in the place after being requested by a person in authority to leave the place; or 

(c) to remain in a part of the place after being requested by a person in authority to leave that part 
of the place.  

2. A person who, without lawful excuse, trespasses on a place is guilty of an offence and is liable to 
imprisonment for 12 months and a fine of $12 000. 

In that offence, the onus is on the accused to prove that they had a lawful excuse. So, there we see a reversal of 
the onus of proof, because they have to be able to prove that they had a lawful excuse. It does not go to what 
their intent was; they have to demonstrate that they had a lawful excuse. 
Hon Michael Mischin: So, what was said earlier by some of your colleagues that this is unprecedented stuff was 
wrong. 
Hon SUE ELLERY: If the Attorney General will let me build my argument, I will show him how I think the 
elements set out in the bill we are debating are actually out of proportion to those other places in the 
Criminal Code where Parliament has reversed the onus of proof. If the Attorney General will listen, I have all 
night. 
Hon Michael Mischin: I accept that; that is why it is not going to make any difference to me. 
Hon SUE ELLERY: Let me build my argument, because I made the point earlier that it is not the case that 
Parliament has not ever reversed the onus of proof in criminal matters; we do do it. 

Hon Michael Mischin: In fact, it was your government that did that. 

Hon SUE ELLERY: We do. Parliament has and will into the future as well, I am sure, from time to time on 
criminal matters reverse the onus of proof. The point I made earlier was that it is not to be done lightly and the 
case needs to be put. 

Hon Michael Mischin: I accept that. 

Hon SUE ELLERY: But I do not think the case has been put. 

Hon Michael Mischin: The point I was making is that it was inconsistent with the very high-minded and robust 
comments made by several of your colleagues in saying how unprecedented this is, what a terrible seditious 
thing it is that this government is doing, and how it is another sign of conservatism and a sign of draconianism. 

Hon SUE ELLERY: I think, Attorney General, that I would agree with them that, in proportion, this legislation 
is out of kilter with what has been done in the past by Parliament. At the very least we have to give due 
consideration and a case must be put that the proportionality is right. No such case has been put, certainly not in 
the second reading speech. Nothing was put in the second reading speech, and certainly not in the remarks in the 
most part by the Attorney General himself representing the government, or in the public commentary that has 
been made about this bill so far. I will make the point later that from time to time Parliament has reversed the 
onus of proof in other areas of the Criminal Code. I will talk about some examples of where I think the argument 
has been made and where it could be made in future. 

Hon Michael Mischin: I look forward to hearing this, because yours is the first sensible thing that’s been said 
about this subject so far.  

Hon SUE ELLERY: I take that as the kiss of death! So, really, do not do that! 

Sitting suspended from 6.00 to 7.30 pm  
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Hon SUE ELLERY: I had made the point before we suspended that it is essential to look at four things—the 
bill, the parent act that is being amended, the second reading speech and the explanatory memorandum. Sadly, in 
this case the second reading speech does not provide an argument for reversing the onus of proof in a matter of 
criminal law. In fact, I made the point that the second reading speech does not tell us very much at all, except the 
government’s views about the kind of locks that were used by protesters at James Price Point and in the south 
west. I looked at the section of the Criminal Code that the bill before us seeks to amend by inserting two new 
provisions. I was working my way through the respective proposed sections in the bill and trying to see in what 
other circumstances the onus of proof had been reversed so that we could compare them with the circumstances 
set out in the bill and reach a conclusion about whether the bill’s provisions are proportionate to the crimes they 
seek to address and then make a judgement about that by looking at the other areas of that section of the 
Criminal Code in which the onus of proof might be reversed. I had reached the offence of trespass. After that, the 
remaining sections on offences against the public order in the Criminal Code include fighting with another 
person in public in circumstances that are likely to cause fear. That offence incurs imprisonment for two years 
and the onus of proof rests with the state. 

Surprisingly to me, and perhaps to you as well, Mr Acting President (Hon Simon O’Brien), “challenge to fight 
a duel” is still an offence. A person who challenges another to fight a duel or attempts to provoke another—that 
might go to the question of intent—to fight a duel or attempts to provoke any person to challenge another to fight 
a duel is guilty of a crime and liable to imprisonment for two years. That is pretty serious. It does include the 
element of intent. There is a notion that one is provoking a person to challenge but the onus of proof rests with 
the state to demonstrate that the crime and that intent, to the extent to which attempting to provoke someone goes 
to intent, is demonstrated. Surprisingly as well, a person who fights in a prize fight or subscribes to or promotes 
a prize fight is guilty of a crime and liable to imprisonment for two years. 

There is a category of offence called “threat towards a dwelling”. This is interesting because it canvasses an 
offence that also goes to an accused’s intent but the onus of proof is not reversed; it is for the state to prove 
intent. Under that offence, any person who, with intent to intimidate or annoy another person, threatens to enter 
or damage a dwelling or with intent to alarm any person, discharges loaded firearms—it is a pretty serious thing 
to have intent to do—or commits any other breach of the peace is guilty of a crime liable to three years’ 
imprisonment, but again, as I made the point, it is for the state to prove intent, not the accused. Disorderly 
behaviour in public is a set of offences related to using insulting, offensive or threatening language or to behave 
in an insulting, offensive or threatening manner. A person who does those things is guilty of an offence and 
liable to a fine. In that case, the onus of proof rests with the state. Causing fear or alarm to the driver of 
a conveyance or others—“conveyance” includes piloting an aircraft or navigating a vessel—so a person who, 
without lawful excuse, causes an object or a substance to be directed at or near or to be placed in the path of 
a conveyance or uses a portable device to direct a visible laser or any other narrow beam of visible light at or 
near a conveyance in those circumstances that are likely to cause fear or alarm to any person is committing 
a crime and liable to imprisonment for seven years. Again, the onus of proof rests with the state. 

A more recent offence—that is, it was added to the legislation more recently—relates to out-of-control 
gatherings in which 12 or more people are gathered and engage in conduct of the following kinds: trespassing, 
behaving in a disorderly manner, unlawfully destroying or damaging property or threatening to do so, assaulting 
or threatening to assault another person or taking part in a fight, doing an obscene or indecent act in a public 
place or in the sight of a person who is in a public place, making noise, driving a vehicle so as to cause excessive 
noise or smoke, unlawfully lighting fires or using fireworks, throwing an object in a manner that is likely to 
endanger the life, health or safety or someone, causing an obstruction to traffic, depositing litter or breaking 
glass or material, contravening the Liquor Control Act, being intoxicated and any other conduct prescribed by 
regulations. Also, if that gathering causes or is likely to cause fear or alarm or substantial interference and that 
gathering is not excluded—it can be excluded by way of the organisers taking certain actions to ensure that it 
does not end up that way—that is a serious offence.  

Organising one of those gatherings is a serious offence as well, and can result in imprisonment of 12 months and 
a fine of $12 000. “Causing fear or harm to a driver” does not use the word “intent” but it does go to the actions 
likely to cause fear or alarm. Again, the onus is on the state, not the accused, to prove that the accused knew it 
was likely to cause fear or alarm. With respect to out-of-control gatherings, which I just touched on, there is no 
reversal of the onus of proof but there is a named defence whereby the accused can show that they took 
reasonable steps to stop it becoming out of control. The onus of proof in proving the offence rests with the state. 

There are offences against political liberty; that is, when any person, by violence or threats or intimidation of any 
kind, hinders or interferes with the free exercise of any political right by another person, they are guilty of 
a crime and liable to imprisonment for three years, and again the onus of proof is with the state. In that section of 
the Criminal Code there are a series of offences related to racial harassment and incitement of racial hatred, and 
with all of those the onus of proof lies with the state. I was looking for where we could find something that went 
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to intent. Possession of material for display that is likely to constitute racial harassment one could argue goes to 
intent as well, because someone is doing something with the notion that they want to cause something to happen 
in respect of racial harassment. Again, with that one, the onus of proof is with the state. That is a crime that one 
could argue has an element of intent in it, but the onus of proof is not reversed. That collection of offences does 
have a defence if the accused was engaged in good faith in art, in debate or in generally what is deemed to be the 
public interest. 

That takes us pretty close to the end of the Criminal Code. We can see a couple of instances where the onus of 
proof is reversed in it, but in those cases we are talking about carrying weapons. The onus is on the accused to 
prove that they did have a lawful excuse, not that the person carried or did not carry the weapon. In the 
legislation before us, it goes to the person’s intent. In the area of trespass, the onus of proof is on the accused to 
prove that they had a lawful excuse, not whether they were or were not intending to trespass; it is if they had 
a lawful excuse. I do not know if it could be argued that that is an absolute reversal of the onus of proof, but let 
us be generous and say that it is—that it goes not to intent, but to whether in fact the accused was on the 
premises without a lawful excuse. They are the only two instances that I could find where one could argue that 
the onus of proof had been reversed, and with the one where it is absolutely clear that the onus of proof is being 
reversed, it relates to carrying a weapon, which is a pretty serious offence. Looking at that, I do not think I could 
convince myself that the reversal of the onus of proof in the legislation before us proportionately fits neatly into 
those other elements of the Criminal Code in respect of offences against the public order where the onus of proof 
is reversed. 

The amendments to the Criminal Code in the bill—I found the explanatory memorandum useful, but the second 
reading speech was of no use to me—tell us that proposed section 68AA creates an offence of 
“Physical Prevention of Lawful Activity”. Proposed section 68AA(1)(a)(b) and (c) refer to physical prevention 
of lawful activity. In those, “physically” is defined as the creation or maintenance of a physical barrier to 
carrying on the lawful activity. However, “physical barrier” itself is not defined. It could be locking a gate, 
a person chaining themselves to a tree or it could be one lone farmer physically standing in front of the gate on 
their own property, which was the example that Hon Darren West gave to the advisors when he attended the 
briefing. I am concerned that those definitions are not narrow enough to constitute decent drafting. It is either 
sloppy drafting, which is because somebody did not do the job properly, but if it is not sloppy drafting, then it is 
deliberate drafting, aiming to set the net very widely, because the net is set very widely. Physical prevention of 
lawful activity — 

physically, in relation to the prevention of lawful activity, means — 

(a) by physical force; or 

(b) by the threat of immediate physical force, or 

(c) by the creation or maintenance of — 

(i) a physical barrier to carrying on the lawful activity; or 

(ii) a risk of injury to a person … or of damage to property as a direct consequence of carrying 
on the lawful activity. 

That element, without putting a set of words around what we mean by physical barrier, means that a whole range 
and a whole manner of things that people might engage in as part of non-violent civil disobedience will be 
captured. If we take the second reading speech and we say the intent of the government are these particular 
forms of physical barrier, which are described in the second reading speech, this is cast much wider than that. 
I think it will capture people who are, right now, engaging in non-violent civil disobedience, like the church 
representatives who sat in the Subiaco office of Julie Bishop. 

Hon Nick Goiran: What lawful activity were they preventing? 

Hon SUE ELLERY: I cannot remember the circumstances of what her staff were saying, but arguably they 
could have been interfering with the work that her staff were trying to carry out. 

Hon Nick Goiran: If you are not sure, why are you using it as an example? 

Hon SUE ELLERY: I do not think it is that level of activity that the government is intending the policy of this 
bill to apply to, because reading the second reading speech they do not talk about that kind of example, but when 
we read the words in the actual bill, “by the creation or maintenance of a physical barrier”, that could mean that. 
The fact that they say it across the floor— 
Several members interjected. 
The PRESIDENT: Order! Leader of the House. 
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Hon SUE ELLERY: Thank you. I look forward to Hon Nick Goiran’s contribution to the second reading 
debate. 
Several members interjected. 
Hon SUE ELLERY: He knows what is coming; he is a smart man. 
Hon Helen Morton: The Leader of the House is here, opposition is there. 
Hon SUE ELLERY: It is okay. I need to get used to that title anyway; it is okay. 

The PRESIDENT: Order! The Leader of the House will come to order. We are listening to the Leader of the 
Opposition! 
Hon SUE ELLERY: Thank you very much; love your work. The point I am making is that the net is cast far too 
wide. 

Hon Michael Mischin: So what? They could be arrested anyway, and they were. 

Hon SUE ELLERY: Exactly. Do we need to add a new degree of criminality? 

Hon Michael Mischin: Not for that we don’t. 

Hon SUE ELLERY: The answer to that is no. 

Then given that this new degree of criminality has a reversal of the onus of proof on it, is it really the policy 
intention that we are going to apply the reversal of the onus of proof to a bunch of people we did not intend to be 
captured by it? The Attorney General cannot actually answer that question, 

Hon Michael Mischin: I am actually; I am happy to do it. 

Hon SUE ELLERY: Here is the thing: I have not started talking about things yet, but things are in there as well! 
The Attorney General gets to give me his response when he does the second reading response. 
If Hon Nick Goiran would like to prove me wrong, then he is welcome to do that in his second reading 
contribution and I look forward to hearing it. 

Hon Nick Goiran: But you know it all already. 

Hon SUE ELLERY: Then you should shut up. 

Several members interjected. 

The PRESIDENT: Order. The Leader of the Opposition has the call. 

Hon SUE ELLERY: The point I was making is that it is either sloppy drafting or the net is cast quite widely, 
deliberately. If that is the case, then it will indeed capture the people who, for example, the WA Farmers 
Federation was talking about, when they expressed their concern in the public comments that they made last 
week. I fear that it will also capture myriad other well-intentioned citizens who are objecting to something using 
the long-standing principles of non-violent civil disobedience. Under proposed section 68AA(2), there needs to 
be intent to prevent lawful activity. It reads, in part — 

A person must not, with the intention of preventing a lawful activity that is being, or is about to be, 
carried on by another person, physically prevent that activity. 

There is a penalty for that, which escalates if the activity is committed in circumstances of aggravation, and 
aggravation includes where the safety of the person themselves or others is at risk.  

On the issue of intent, there are two components. Firstly, that the intent is taken to exist if the police have reason 
to suspect it. When the matter gets to court the police need to demonstrate that they had at the time reasonable 
suspicion that intent existed. I do not have a problem with that but it will be up to the person accused of the 
offence to prove that they did not have intent. That is the reversal of the onus of proof. That is done rarely in 
criminal law; that is done after due consideration and a case being put. We are now in the process of due 
consideration of that but I do not think the case has been put that this set of circumstances warrants the reversal 
of the onus of proof. It has been put to us that it is inconvenient for the police, particularly when they are outside 
Perth; that the nature and perhaps the changing nature of the mechanisms, the “things” that people are using to 
disrupt activity is such that the police might need to call in additional expertise to unlock or whatever it is they 
have to do to get people out of the way. That goes to police convenience; it goes to police resources. In the cases 
we are talking about, is that enough to turn the onus of proof? The case has not been made for that. I want to hear 
more reasons than that it is about police time and resources on the job and more reasons than that it is really hard 
for the police to prove it in court.  
Hon Michael Mischin: I don’t think I even gave those reasons.  
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Hon SUE ELLERY: The Attorney General did not. I am trying to think of what possible reason the 
Attorney General could have. In his second reading speech the Attorney General refers to police resources and 
time and having to bring in expertise.  

Hon Michael Mischin: That’s true. It’s probably the same logic as section 70A your government passed in 
2004 which reversed the onus of proof.  

Hon SUE ELLERY: I have already made the point that in criminal law it is not the case that the onus of proof is 
never reversed.  

Hon Michael Mischin: I know, but that’s what I am saying. It’s an analogous offence, isn’t it? 

Hon SUE ELLERY: The Attorney General needs to make the case and he has not done that so far. He has not 
done it in his second reading speech nor in any of the public commentary. When we add that to the fact that the 
drafting is such that the definitions are big enough to drive a truck through or chain a truck to, as the case may 
be, we cannot draw any other conclusion than this Criminal Code Amendment (Prevention of Lawful Activity) 
Bill is not worthy of support.  

I was making the point about intent, but I will talk a little about that a bit later. It is unusual to reverse the onus of 
proof in criminal law. As I said, the other element of proposed section 68AA is that the activity that this bill 
seeks to prevent can be deemed to be in circumstances of aggravation if it is done in a manner that causes harm 
or puts the safety of anyone, including the person creating the physical barrier, at risk, and there are higher 
penalties for aggravation. The explanatory memorandum tells us that proposed section 68AB creates an offence 
of making, adapting or knowingly possessing, a thing for the purpose of creating a physical barrier. Part 2 of 
proposed section 68AB again goes to — 

A person making, adapting or knowingly possessing a thing is presumed to have the purpose … 

That is, using it to stop a lawful activity if the police have reasonable suspicion that that was the person’s 
purpose and the contrary is not proved. There is the reversal of the onus of proof again. An example that I think 
has been used already in the debate is of what a farmer might have in the back of their ute. I am not sure whether 
it was a debate in the house or somewhere else about this legislation, but an example was also given of a person 
turning up to a protest on a bike that has a bike lock on it, and whether that would be considered by the police to 
be reasonably suspicious—knowingly possessing a “thing” that could be used to create a physical barrier. The 
second reading speech tells us all about thumb locks and arm locks but the bill is not limited in what the police 
may deem to be a physical barrier. It could be a farmer putting a padlock on their gate to stop fracking 
companies. It could be union members participating in lawful, protected industrial action setting up a picket line. 
It could be ladies and gentlemen of their respective churches protesting about the treatment of refugees by this 
country sitting in the offices of Julie Bishop in Subiaco. It could be members of Aboriginal communities sitting 
in the way of those who come to remove them from their land when Mr Barnett closes down their communities, 
supported by Mr Abbott in what he deems to be their “lifestyle choice”.  
The second reading does not canvass any compelling reason for reversing the onus of proof. It tells us that the 
motivation is cost and inconvenience to police to bring in specialist equipment. It does not tell us, though, who 
might have been canvassed by the police or anyone else in government. It does not tell us that, after the 
James Price Point protests, Woodside lobbied for this legislation. It does not tell us that the Minister for Police 
was lobbied by the Chamber of Mines or by the Association of Mining and Exploration Companies wanting 
tougher laws for protesters. It does not tell us about any stakeholder consultation. There is no Law Reform 
Commission report here; there is no view sought by the WA Law Society, although I note it made its views 
known, I think, on Thursday last week. There is no indication from anyone else on a bill that goes to the heart of 
one of the conventions of criminal law; that is, it is for the state to prove that a citizen is not innocent. It tells us 
about extra resources and inconvenience for police. It is my proposition that that is just not enough to overturn 
the onus of proof in a criminal matter. I think that in this case, the reversal of the onus of proof is only about 
making less work for the police in preparing material for prosecution when the matter gets to court.  

Given that the core of our criminal law system is innocent until proven guilty, Parliaments very reluctantly 
reverse the onus of proof in criminal matters. If we are talking about those who cannot protect themselves, 
perhaps cannot speak for themselves or maybe traumatised by a court process, there may well be compelling 
reasons from time to time to reverse the onus of proof in some criminal matters. When I was doing some reading 
about this, I think in Victoria—I do not have the reference with me—they were contemplating or perhaps 
changing, or perhaps they did change, their laws in respect of applications for bail by serious family and 
domestic violence offenders. The proposition was that the onus of proof needed to be on the offender to 
demonstrate they were not going to constitute a threat to the family that they had been convicted of violent 
behaviour against on a number of occasions. When I was reading that, I thought that I would be sympathetic to 
that. I can see an argument that it should be for that person to prove they are not going to go out for the fourth 
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time and bash the wife and kids when they have been convicted three times. There is an argument for that, but 
that is not what we are talking about in this case. We are talking about the police, who I presume wrote the 
second reading speech, telling us that it is inconvenient for them and it takes time to call in specialists to deal 
with particular equipment; when dealing with a protest outside Perth it is harder to get resources there, and—to 
be fair to them, they did not say this last part in the second reading speech, but I take it as implied—when 
preparing for the court, it is easier for the police not to have to do the proving, but for the accused to have to do 
the proving. That is a very different set of circumstances than a serial family violence offender seeking bail after 
having been convicted on numerous occasions. From time to time we will find ourselves in a position in which 
we will say that it is right that the onus of proof be reversed because we are talking about people who would 
otherwise be vulnerable. In the circumstances of this bill we are talking about inconvenience and the possible 
loss of dollars in production, or whatever it is that the activity is seeking to halt, but they are not vulnerable 
people in the same sense as those I have just described. The cost and inconvenience to the police is not 
a compelling argument to overturn the onus of proof. Too many elements in this bill are not clear and the net is 
cast too wide. The extension of the powers of police to presume intent is a step too far and the case for reversal 
of onus of proof is not met.  

I did not intend to talk about non-violent civil disobedience, but I will do so for a few minutes, because in the 
debate last week there was an exchange by way of interjection from some members opposite and someone—
I cannot remember which member—asked the question: do you support illegal action against someone who is 
doing a legal act? I make this point: there is a long and honourable tradition of non-violent civil disobedience; it 
is not to be dismissed, it is not be scoffed at, nor is it to be condemned. The other point I make is that not only is 
civil disobedience carried out by individuals or groups of individuals, but I reckon right now two examples of 
corporate civil disobedience are happening all around us in our community and in our economy. One of them is 
Uber, which is operating a taxi service outside of the regulatory framework of taxis; the other is Airbnb, which is 
operating an accommodation service outside the realms of the taxation laws and any regulations that might be set 
by accommodation or health regulations and those sorts of things. That is happening right now. I have not used 
Uber, but I have used Airbnb. Those organisations were set up because, firstly, those companies, I believe, could 
see a hole in the market, and, secondly, they thought that they could provide a service that would meet what the 
market wanted and that they could do it by going around the regulatory framework. I reckon that is corporate 
civil disobedience, and it is certainly non-violent. I reckon lots of people in this Parliament would say let the 
market decide those things; but they are clearly operating outside the regulatory framework. Uber, in particular, 
when it started got itself into a big pickle in other jurisdictions when some of its drivers were doing things that 
were completely unacceptable, and that was a demonstration of how the regulatory framework was necessary. 
From what I have read—I have not used the service—I think that it has adapted its business model in Australia 
and has tried to address some of those initial issues concerning the safety of drivers and what standards its 
drivers set. But it is civil disobedience; it is a very conscious decision by those people behind those 
organisations, who are running them for a profit, to act outside the regulatory framework.  
Hon Michael Mischin: It’s not civil disobedience; it’s breaking the law, if that’s the case.  
Hon SUE ELLERY: That is the thing. 
Hon Michael Mischin: They wouldn’t say it’s civil disobedience. One person’s civil disobedience is the other 
one’s breaking the law.  
Hon SUE ELLERY: That is my point! Members will recall that I made that point because last week in the 
debate on this bill there were some interjections and a member from the other side—I cannot remember who—
said words to the effect of, “Surely you do not support illegal activity in pursuit of a political objective?” 
My answer to that is: yes, I do, and that there is a long and honourable tradition of non-violent civil 
disobedience, and that, indeed, it is not limited to individuals or groups of individuals, but it is also done by 
corporates as well. I think Uber and Airbnb are classic examples of that. That is the only point I was trying to 
make.  
Hon Michael Mischin: Do you endorse that?  
Hon SUE ELLERY: Here’s the thing: I endorse some forms of non-violent civil disobedience, and I have 
participated in them and will probably do so again. I am not going to offer a blanket approval to every form of 
civil disobedience that ever happens; the only point I am trying to make is that there is a long and honourable 
tradition of it, and it is been pursued by people like Gandhi, for example. He is a classic example because this 
week in the UK the British Prime Minister is unveiling a statue to Gandhi in the centre of London. I think he did 
that on the weekend, or maybe yesterday. It is a really big deal and it struck a chord with me, because my mum 
was born in India and left India in 1947, after partition. She is not with us anymore, but if I had said to her, 
“Guess who David Cameron is unveiling a statue to?” she would have been horrified, because to her Ghandi was 
a troublemaker. He was the reason they had to leave India. He was the reason that the whole nature of the class 
system and the government system in India was turned on its head, and to her that was a terrible thing. 
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Seventy years later the man is a hero and a statue of him is being unveiled by the British Prime Minister. The 
point I am making is that there is an honourable tradition of civil disobedience and we ought not to dismiss it. 
That is the only point I was trying to make.  

Hon Peter Katsambanis: Do you accept the consequences of civil disobedience?  

Hon SUE ELLERY: Yes, I do.  

Hon Peter Katsambanis: The fact that you break the law and you accept the penalties in order to accept the fact 
that the rule of law still applies?  

Hon SUE ELLERY: Yes.  

Hon Peter Katsambanis: What’s the point? 

Hon SUE ELLERY: My point is that this particular bit of legislation is doing two things: we are giving the 
power to the police to determine what they think is intent and then we are saying to the accused that it is up to 
them to prove that they did not have that intent. When I choose to participate in civil disobedience, I do it 
knowingly and I will claim my intent. That is different because this net is cast so wide that people who did not 
have that intent may well be captured by this piece of legislation and people who may well struggle to be able to 
prove that the fact that they have got—I do not know—an axe, a bag of concrete and a chain in the back of their 
ute is actually because they intend to stop someone doing lawful activity as opposed to carrying out their normal 
activity which may include an axe, a bag of cement and some chains. I do not know.  

Hon Michael Mischin: You would have to overcome the threshold that is set up in that section to be able to do it.  

Hon SUE ELLERY: The threshold is the police having reasonable suspicion. 

Hon Michael Mischin: In all the circumstances, that was the intent.  

Hon SUE ELLERY: Exactly.  

Hon Peter Katsambanis: So you have no faith in the judiciary?  
Several members interjected.  
The PRESIDENT: Order! Let us hear from the Leader of the Opposition. 

Hon SUE ELLERY: The premise of Hon Peter Katsambanis’s interjection is wrong. I am not making 
a judgement about the judiciary. 

Hon Peter Katsambanis: It sounds like you are. 

Hon SUE ELLERY: I am saying this: let us give the judiciary a second reading speech that helps them, for 
a start. Let us set out in the second reading speech the policy objective and how we imagine or anticipate that 
this law will be applied. Let us give it that for a start. We owe the judiciary the respect that this government has 
not paid them by giving them a decent second reading speech to rely on.  

We are giving the police a set of powers beyond what is reasonable for these crimes. The only motivation that 
we can draw from the second reading speech is that it is about time and inconvenience to the police, but that is 
not enough for the government to overturn the onus of proof, and it is not enough to extend the powers of the 
police. The police have to come up with a better reason, and they need to help the Attorney General set out that 
reason, because they have not done a very good job of it so far. That is the point I am making in my 
commentary.  

The point has been made by several others who have come out and raised concerns about the legislation, such as 
the Law Society, the Criminal Lawyers’ Association, the WA Farmers’ Federation and all those organisations on 
that list of people who issued a joint statement about this bill. I do not think that that joint statement is to be 
dismissed. I reckon that I can see some names on there that perhaps some people on the other side would see and 
think that that is just a bunch of—however they may describe those people. Can I be so bold as to paint 
a stereotype that perhaps those on the other side are not as supportive of environmental groups as some of the 
rest of us and members opposite may have a view that their standing in the community is not as high as perhaps 
I think it is. Even those who hold that view ought to stop and pay attention to some of the other organisations on 
the list. I just do not see that the Church of Christ, Wembley Downs or BaptistCare support services fit into the 
kind of category of the ratbag protesters that some government members envisage this bill will narrowly capture. 
These are decent-thinking people who have also reached the conclusion that there is reason for real concern in 
this legislation. That list is growing and not only through the addition of organisations that some members on the 
other side would think are the traditional organisations that would oppose this kind of legislation.  

Hon Darren West set it out really well; we dismiss the concerns of the WA Farmers’ Federation at our peril. 
Many members will have seen the public debate—certainly there was a Four Corners show and others—about 
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the Lock the Gate Alliance. Some people might think that farmer militancy is a new thing. It is certainly not a 
new thing and it is not a new thing internationally. French farmers are some of the most radical and militant 
organisers. While some people in Australia say unkindly that the Australian Medical Association is the most 
powerful union in Australia — 

Hon Helen Morton: No, the dentists are. 

Hon SUE ELLERY: Is that right? Some people in France would say that the French farmers union—I cannot 
remember its name—is the most powerful — 

Hon Peter Katsambanis: Which one, because there is more than one? 

Hon SUE ELLERY: Hon Peter Katsambanis is probably right. Between them they are the most powerful union 
movement in Europe. They certainly are not afraid of taking action to preserve their market share and to 
maintain their — 

Hon Peter Katsambanis: At the expense of our farmers, of course. 

Hon SUE ELLERY: At the expense of farmers everywhere except France. 

Hon Peter Katsambanis: Especially our farmers. 

Hon SUE ELLERY: Our farmers included, but others as well. Some people might think the lock-the-gate 
movement is sort of new; I do not think it is. I also remember the farmers—was it the Rural Action Movement? 

Hon Darren West: Yes, the Rural Action Movement.  

Hon SUE ELLERY: Was that the late 1980s, early 1990s? 

Hon Darren West: They chained the doors of the banks closed.  

Hon SUE ELLERY: Yes. There was also the mob that blocked the freeway; I remember that. It did not make 
them many friends in a busy peak hour. My point is that if the peak body of farmers in Western Australia says 
that we need a second look at this bill, I reckon we need a second look at the bill. The federation has reason to be 
concerned that the net cast by this bill is too wide. I think its activity has been described as opposing fracking 
and that is, essentially, how it started, but I think it goes a bit wider than that. 

Hon Mark Lewis interjected. 

Hon SUE ELLERY: What was that, honourable member? I did not hear the interjection, but I am happy to take 
it. No? Nothing?  

Anyway, my point is that we ignore their concerns at our peril. I think they are quite right to read this and say 
that no compelling case has been put about why this is important, and nothing in the material provided to the 
Parliament or publicly states that it is a narrow definition and it is aimed only at those people using thumb locks 
or arm locks or however else those matters were described. 

When I was reading about the onus of proof, I kept coming back to people using references to Rumpole of the 
Bailey. I am loath to say that what I have learned about the onus of proof I learned from watching TV in the 
1980s. Rumpole of the Bailey was prescribed viewing in the Ellery house on Oceanic Drive in Floreat Park. 
I watched a lot of Rumpole of the Bailey because I had no choice. There was no such thing as more than one TV 
in a household then, there was no such thing as a remote control, and there was no such thing as watching a TV 
without Rosemary Ellery knowing exactly what I was watching! 

Hon Michael Mischin: You had a TV? Luxury! 

Hon SUE ELLERY: Exactly! I am loath to say that I first learned of the onus of proof by watching Rumpole of 
the Bailey, but it would not be far from the truth because he used to talk a lot about the golden thread that runs 
through our law—that is, innocent until proven guilty, and the onus lies with the state to prove the case that 
someone is not innocent. 

Hon Lynn MacLaren: That was the Old Bailey, as I recall it.  

Hon SUE ELLERY: Yes, Rumpole of the Bailey.  

Hon Lynn MacLaren: He used to talk about that law being the law of the Old Bailey. We are talking about WA 
here and, you know, it does not apply. 

Hon SUE ELLERY: It applies, honourable member. I am sure that he would also make the point that it is so 
core and so central to our system of law that to overturn it has to be done with deliberate and considered 
thinking, and that is not on demonstration here. The government has given us a sloppy second reading speech 
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and a sloppily drafted bill; it has not made the case and it has cast the net far too wide. There is no reason for us 
to support this legislation. 

The ACTING PRESIDENT (Hon Simon O’Brien): The question is that the bill be read a second time.  

Hon Nigel Hallett interjected. 

HON SAMANTHA ROWE (East Metropolitan) [8.18 pm]: It is me! I stood up first! 
Several members interjected. 
The ACTING PRESIDENT: Hon Samantha Rowe. 
Several members interjected. 

The ACTING PRESIDENT: Order! Let us not get overexcited. 

Hon SAMANTHA ROWE: I am very pleased to rise and make a contribution to this debate tonight on the 
Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015. We have heard from a number of our 
colleagues on this side of the chamber who have made excellent contributions on why we should not be 
supporting this legislation as it stands. Throughout nearly every contribution many from the other side have 
made repeated interjections, yet until just now no-one from the other side has sought the call. I am not sure 
whether Hon Nigel Hallett has something to say on this bill. Of course, we would welcome any contribution he 
has to the Criminal Code Amendment (Prevention of Lawful Activity) Bill. It is always disappointing when 
members on their feet receive many interjections, as my colleagues have done during this debate. However, no 
member from the other side of the house is prepared to stand and debate the Criminal Code Amendment 
(Prevention of Lawful Activity) Bill 2014. Obviously the Attorney General will give his reply to the second 
reading debate. I assume he will have unlimited time—I am not sure—but the rest of us have limited time. As 
I said before, I am pleased to rise to state my objections and the objections of those on this side of the house to 
the bill. I will go through some of those objections.  

The Criminal Code Amendment (Prevention of Lawful Activity) Bill seeks to prevent a protester from creating 
a physical barrier to carry out lawful activity. The government has cited some specific examples of a physical 
barrier, but the definition in the bill is far too broad. This point has been made by those who spoke before me, 
but I will add some comments about it. The definition in the bill has the potential to prevent long-standing, 
peaceful protesting methods and further impose massive fines on those who engage in such methods. Members 
on this side of the house remain concerned about the reversal of the onus of proof and the potential ramifications 
for those who engage in legitimate protest. That leads me to the right to protest, which is really important for 
democracy in Australia. To better understand the opposition’s objections to the bill, I will make some comments 
about the right to protest. I refer to a book titled Speech matters: Giving free speech right and to chapter 6, which 
is entitled “Protest”. It is important that members understand —  

Hon Jim Chown: You’re not going to read the chapter, are you?  

Hon SAMANTHA ROWE: I might. I was not planning to.  

Several members interjected. 

The ACTING PRESIDENT (Hon Simon O’Brien): Order, members! We all like freedom of speech and it will 
now be exercised by Hon Samantha Rowe.  

Hon SAMANTHA ROWE: Thank you, Mr Acting President. I always appreciate Hon Chown’s interjections, 
even though they do not always make a lot of sense! I was not intending to read the entire chapter, but if 
members would like to hear the entire chapter, I could be persuaded to do so. 

Several members interjected. 

Hon SAMANTHA ROWE: I can hardly hear myself, Mr Acting President. The chapter reads —  

The right to protest and demonstrate, also known as the right to peaceful assembly, is widely considered 
fundamental to democratic practice. Protesting is in many ways the epitome of collective, popular 
political speech in a democracy, and it is precisely the kind of political speech that ought to be 
protected. This is because peaceful protest is speech that directly reflects the two interrelated reasons 
for protecting freedom of speech. Protest is a kind of speech that is essential to democratic legitimacy, 
because it enables everyday citizens to critique openly and debate essential questions of governance, 
and therefore to practise democracy itself. When protestors gather to demand Australian troops 
withdraw from the war in Iraq, or voice their disapproval of a World Trade Organization meeting, or of 
logging, they are openly expressing their views about policy issues, and choosing a public and 
accessible venue to do that. There is a high likelihood they will also attract media coverage that will 
expand the impact of their activities. Protest simply is political speech. 
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It is really important to remember those words when we consider why we oppose this bill. It is important to 
remind members on the other side why it is so important to have the right to protest. Article 20 of the 
Universal Declaration of Human Rights states clearly that everyone has the right to freedom of peaceful 
assembly and association, but when do limitations on protest begin to infringe on basic democratic rights? The 
federal Attorney-General provides information on the department’s website about the right of Australians. It 
states clearly —  

The right to peaceful assembly protects the right of individuals and groups to meet and to engage in 
peaceful protest.  

It further states —  
The right extends to all gatherings for peaceful purposes, regardless of the degree of public support for 
the purpose of the gathering. However, the right applies only to peaceful assemblies, not to those 
involving violence.  

I point out that I do not condone protest that involves violence, but it is important that we remember the 
background to why we have the ability and freedom to protest. As was clearly stated in chapter 6 of the book to 
which I just referred, protests provide an opportunity for the public to get involved in policy debate with which 
they agree or disagree. Sometimes it is their only opportunity to participate in policy debate, which is why it is so 
important to refer to that when talking about this legislation.  

When similar laws were proposed and passed in Victoria in 2014 under the then Liberal government in similar 
circumstances to what we are seeing with our Criminal Code, the Australian Human Rights Commissioner, 
Tim Wilson, called the new laws excessive. We do not want a trend across Australia whereby conservative 
governments change these laws. In September last year, similar changes were made to protest laws in Tasmania 
to impose harsh fines on protesters, and they were obviously met with much criticism. United Nations experts 
wanted the Tasmanian government to ditch its anti-protest laws because they conflict with human rights 
obligations. They intervened in the debate by saying that the laws would be disproportionate and would almost 
certainly run foul of Australia’s human rights obligations. Protest laws in Victoria and Tasmania have been 
changed and I do not want that to happen in Western Australia. As I said before, demonstrations should not be 
violent. The right to protest, as I mentioned previously, is an integral part of our rights as free citizens.  

In 2011 Time featured a really interesting article. It usually has a person of the year, but in 2011 the person of the 
year was awarded to “The Protestor” because Time recognised what protestors have done to shape and change 
the world. This was at the time of the Arab Spring in 2011, which I think Hon Lynn McLaren touched on in her 
comments. There was lots of momentum. I thought it quite timely that Time magazine had done this. I want to 
share with the chamber the introduction to Time’s person of the year in December 2011. It states — 

History often emerges only in retrospect. Events become significant only when looked back on. No one 
could have known that when a Tunisian fruit vendor set himself on fire in a public square in a town 
barely on a map, he would spark protests that would bring down dictators in Tunisia, Egypt and Libya 
and rattle regimes in Syria, Yemen and Bahrain. Or that that spirit of dissent would spur Mexicans to 
rise up against the terror of drug cartels, Greeks to march against unaccountable leaders, Americans to 
occupy public spaces to protest income inequality, and Russians to marshal themselves against a corrupt 
autocracy. Protests have now occurred in countries whose populations total at least 3 billion people, and 
the word protest has appeared in newspapers and online exponentially more this past year than at any 
other time in history.  

When looking at the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015, it is important that 
we not only recognise, but also understand, why it is so important and integral to have protest. It is part of our 
history, whether it is rectifying inequality, wanting to change government policy or decisions, liberating societies 
or fighting for workers’ rights and conditions. Governments that limit the ability of the public to protest are often 
found in countries in which human rights are significantly abused. I believe that any attempt to restrict or limit 
protest must be treated with the utmost diligence. I do not think that is what we see with this legislation. I do not 
believe it has been put together in a diligent manner. That is why this side of the house opposes the bill and why 
we have all these objections. We want to ensure that the basic right of the protester is upheld. I would have 
thought that members on the other side would feel the same way, but apparently they do not.  

I will now refer to the bill itself. It seeks to prevent protesters from creating a physical barrier that would prevent 
the carrying out of a lawful activity. It seeks to impose significant fines and penalties on protesters who do not 
comply. One of the biggest issues is the definition of “physical barrier”. Everyone who has stood to make 
a contribution has said that the definition of “physical barrier” is so generalised that there is concern about the 
potential broad application of the law to peaceful forms of protest. Proposed section 68AA(2) states that in the 
case of a protester physically preventing a lawful activity, the penalty is a fine of $12 000 or 12 months’ 
imprisonment. In circumstances of aggravation, that penalty is doubled—that is, 24 months’ imprisonment or 
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a $24 000 fine! I think that is completely unfair. I may think it is completely unfair and everyone else on this side 
of the chamber may think it is completely unfair, but how can anybody on the government side of the chamber 
stand and say, “Well, 24 months’ imprisonment or a $24 000 fine is a fair and reasonable measure to take”? 
I find that really hard to believe. I look forward to the Attorney General standing and saying that is fair. He will 
have his opportunity in his second reading reply. We believe it is a completely excessive punishment. Apart from 
that — 

Hon Michael Mischin: What would be a reasonable maximum sentence?  

Hon Alanna Clohesy: What is the point of having a sentence when we do not support the bill?  

Hon SAMANTHA ROWE: We oppose the bill.  

Hon Michael Mischin: What is a reasonable penalty for each offence?  

Hon SAMANTHA ROWE: Sending people to jail for two years is not acceptable.  

Hon Peter Katsambanis: For all crimes?  

Hon Sue Ellery: Don’t be stupid! 

Hon SAMANTHA ROWE: I really look forward to Hon Peter Katsambanis’ debate on this amendment bill. 
I am sure he will seek the call next so that he can inform us of his opinions as to why he supports this bill. At this 
point in time I believe I have the call, so I will continue my comments.  
I want to look at the term “physically” and the serious problems we have with that. Proposed section 68AA(1), 
“Physical prevention of lawful activity”, states — 

physically, in relation to the prevention of lawful activity, means — 
(a) by physical force; or 
(b)  by the threat of immediate physical force, or 
(c)  by the creation or maintenance of — 

(i)  a physical barrier to carrying on the lawful activity; or  
(ii)  a risk of injury to a person (including the offender) or of damage to property as a direct 

consequence of carrying on the lawful activity. 
This side of the chamber feels that that is far too broad. It is easy to envisage a number of quite reasonable 
protest situations that could potentially fall under that definition and attract huge penalties to the protesters 
involved. One example I would like to use is the recent National Day of Action on 4 March this year. 
Union members and supporters around Australia participated in the National Day of Action to protest against the 
Abbott Liberal government’s anticipated stripping back of workplace rights. I will paint a picture for the 
chamber of the number of people involved on that day. In Melbourne, approximately 50 000 people took to the 
streets.  

Hon Peter Katsambanis: Whose estimate was that? 

Hon SAMANTHA ROWE: Unions New South Wales secretary, Mark Lennon, said up to 10 000 workers 
gathered outside the New South Wales Parliament. In South Australia, it was estimated there were 
2 500 protesters; in Queensland there were believed to be around 3 000; and here in Perth it was estimated that 
1 000 demonstrated in relation to the National Day of Action. Tens of thousands of people were obviously very 
concerned about their working rights and conditions. These protesters were mainly union members and 
supporters, and of course have every right under Australia’s freedom of association laws and the Universal 
Declaration of Human Rights. Many protesters marched across roadways and past entrances to buildings. Could 
such a group have prevented motorists from accessing part of the road and driving down the road? Probably. 
I suppose one good example of a march is the Annual Silent Domestic Violence Memorial March. That march 
momentarily holds up traffic when protesters are demonstrating along St Georges Terrace.  

It could reasonably be asked whether under this legislation activities such as the National Day of Action or the 
march against domestic violence could be deemed as physical prevention of lawful activity. It is not clear in this 
legislation whether those activities would fall under that definition. That is why it is really important to us on this 
side of the chamber that we have this debate and look at whether the bill needs to be referred to a committee or 
be completely taken off the table and started again.  
In his second reading speech the Attorney General cited a number of examples of physical prevention of a lawful 
activity. He stated — 
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A common method is to use devices known as thumb locks, or arm locks, to secure a person to an 
immovable object or to secure several people in a chain. These methods have been used in the state’s 
south west to prevent land clearing. 

I cite another example given in the second reading speech — 
A barrel lock is another device used to block roads and prevent lawful activity. Protesters use a large 
steel barrel with a hole in each side. Protesters then place their arm inside the barrel and using various 
means lock their arms to something within the barrel.  

A march of union members and supporters in a capital city to protest against unfair workplace conditions is 
probably a long way from the examples given in the Attorney General’s second reading speech, but the impeding 
of traffic by these protestors may very well fit the broad definition in the bill of creating a physical barrier to 
a lawful activity. There is no evidence that it would not be covered under the bill. Again, how can we possibly 
support the bill as it stands with that question? We have been given a number of examples of forms of process 
that we know are covered, but there is nothing in this bill that protects forms of protest such as marches through 
the city, which happen on a fairly regular basis, have been happening for a very long time, and are a very 
effective way of protest. Under the legislation proposed, given the broad definition of physical prevention of 
a lawful activity, could the thousands of protestors who took part in the protest of 4 March have a $12 000 fine 
imposed on them? I do not know. Could they be sent to prison? We do not know. Of course, it may sound 
somewhat ridiculous to draw that conclusion, but we do not know. Those situations could potentially arise. 

I would now like to move to the issue of possession of a “thing” for the purpose of creating an obstruction. The 
bill makes it an offence to make, adapt or knowingly possess a thing that could be used to create a physical 
barrier to the carrying out of a lawful activity. In unpacking this, Hon Michael Mischin states in his second 
reading speech — 

This offence will apply to situations such as where protesters are found in the vicinity of a proposed 
obstruction site with devices such as thumb locks, chain locks, arm locks or any article that is adapted 
for the purpose of creating an obstruction. 

We have clarification on three things: thumb locks, chain locks and arm locks. What about other items that could 
be presumed to be adapted for the purpose of creating an obstruction? I am not alone in raising this during the 
second reading debate. I think nearly every other colleague of mine who has spoken has also brought this to the 
attention of the Attorney General. Who deems that it is done with the intention of creating an obstruction? From 
the second reading speech we know it will be the police, because the speech states — 

… it will be necessary for police to show that the person was in possession of the article in such 
circumstances that give rise to a reasonable suspicion that the person had the intention to commit 
trespass or physical prevention. 

That leads us on to my next point, which is probably the most important point in relation to this bill—that is, the 
issue of the onus of proof. It has been mentioned a couple of times and I think Hon Lynn MacLaren referred to 
a really great article by Larry Graham in WAtoday. He said the real evil in this legislation is the reversal of the 
onus of proof and I think he is absolutely correct. 
Hon Darren West interjected. 
Hon SAMANTHA ROWE: Thank you, honourable member! 
This is the part of bill that is completely unfair and undemocratic. I do not think the other side has really thought 
this part of the bill through, because I cannot think of one person outside of this chamber who would think it was 
okay to be able to reverse onus of proof. The bill provides no explanation about what constitutes reasonable 
suspicion on the part of the police, so what is to stop an officer from shutting down a peaceful protest simply 
because they expect the protest could become a physical barrier to lawful activity? That is not a good enough 
reason to reverse the onus of proof. 
Hon Michael Mischin interjected. 
Hon SAMANTHA ROWE: I look forward to the Attorney General’s contribution, but right now I have the call 
and, unlike the Attorney General, I have limited time. The presumption of innocence is a cornerstone of our 
justice system, yet the reversal of the onus of proof in this example provides the presumption of guilt unless 
a protestor can demonstrate otherwise. There is actually no way that anyone on this side of the chamber could 
support a bill with that provision. The reversal of the burden of proof of those accused of breaching this 
legislation is completely unfair and unjust and simply cannot be supported. I look forward to anyone on the other 
side contributing to this debate and explaining how they could support such a piece of legislation. 
HON ADELE FARINA (South West) [8.48 pm]: The second reading speech on a bill is meant to clearly 
outline the government’s policy and purpose of the bill. The second reading speech on this Criminal Code 

 [19] 



Extract from Hansard 
[COUNCIL — Tuesday, 17 March 2015] 

 p1285d-1312a 
Hon Ken Travers; Hon Sue Ellery; Hon Samantha Rowe; Hon Adele Farina; Hon Alanna Clohesy 

Amendment (Prevention of Lawful Activity) Bill 2015 clearly states that the bill is aimed at giving police the 
means to address the more innovative protest methods such as thumb locks, arm locks or barrel locks that are 
increasingly being used by protesters. They are described as extremely dangerous and requiring special 
equipment and/or expertise to remove. In the second reading speech the cost to the public purse in dealing with 
these tactics and a loss of police resources to the community when police are diverted from the usual activities to 
deal with these protests are cited as justification for the measures, as are safety concerns. The second reading 
speech identifies two current legislative limitations in dealing with protesters using innovative methods. The first 
is that these devices can generally be lawfully possessed and so police are not able to act until such time as the 
devices are used. The second limitation is that there is no offence specific to situations in which lawful activity is 
prevented from being carried out because of a barrier put in place by protesters. The bill addresses these 
limitations by creating two new offence provisions within the Criminal Code. The first provides for an offence 
that applies when a person physically prevents a lawful activity from being carried out. The second reading 
speech of the bill states that for the offence to apply, a person must create the barrier with the intent to prevent 
the lawful activity. The proposed amendments also create the circumstance of aggravation—that is, when the 
nature of the obstruction endangers the safety of any person, including the offender—and that carries a greater 
penalty. The bill also provides for the courts to make orders for offenders to pay the costs associated with the 
attendance of police and others and the use of equipment that is necessary to remove the obstructions. 

The second offence created by the bill will prohibit the manufacture and possession of things intended to be used 
to prevent lawful activity. The second reading speech explains that this offence will apply to situations such as 
when protesters are found in the vicinity of a proposed construction site with devices such as thumb locks, chain 
locks and arm locks or any article that is adapted for the purpose of creating an obstruction. We are informed 
through the second reading speech that the scope of things that may be captured by this offence is defined by the 
intended use of the article. We do not know what the article is; it can be any article. It will be necessary for 
police to show that the person was in possession of the article in such circumstances that give rise to a reasonable 
suspicion that the person had the intention to commit, trespass or physically prevent. The second reading speech 
identifies the focus or the purpose of the bill as being to provide the means for the police to better respond or 
restrict more innovative methods of protest, such as thumb locks, chain locks, arm locks, barrel locks and the 
like that endanger the safety of individuals. One can see how people may have some sympathy or support for the 
government’s stated policy objective because of its alleged focus on extreme and unsafe protest methods, 
although I expect that most in the community would object to any fettering of the right to a peaceful protest. 
However, when we examine the bill in detail and the express words of the bill, a very different picture is painted. 
In fact, there is a significant disconnect between the stated objective of the bill in the second reading speech and 
the express words of the provisions of the bill. This is of great concern to opposition members and many in the 
community. 
Despite the stated policy of the bill, as outlined in the second reading speech, the provisions of the bill have 
a much wider extension and broader application. They are not limited to protests using innovative protest 
methods, such as thumb locks, arm locks or barrel locks. The provisions of the bill are so broad and general that 
they could include peaceful protests at which no innovative protest method was being used and was not intended 
to be used. For example, a number of people participating in a peaceful sit-in protest could fall foul of the 
proposed provisions if one or more of them were sitting so as to block the entrance to a place where a lawful 
activity would be carried out. It may even extend to a situation in which people were protesting as part of 
a protected action sanctioned by the Industrial Magistrates Court. I stress the use of the word “may” as it is 
unclear and an untested area of the law. When we are looking at the express provisions of the bill, we see very 
clearly that they are not limited to protests using innovative protest methods such as locks, arm locks or barrel 
locks. The provisions of the bill are so broad and general that they could include anything, even a padlock. We 
have heard from other members who have made contributions to this bill the example of a farmer locking his 
gate with a padlock to stop a mining company entering his land falling foul of the bill because the provisions are 
drafted so broadly. That farmer would then be faced with a $24 000 fine or 12 months’ imprisonment. The term 
“a thing” is so ridiculously broad, it captures anything, regardless of whether it is innovative or whether it may 
cause harm or injury to a person. A thing is defined by the intended use of the article, so virtually anything could 
be captured by the provisions of the bill. Also, the provisions of the bill are not limited to protest methods that 
are extremely dangerous or require specialist equipment or expertise to remove because those words do not 
appear in the bill. There is no mention of any of those limitations in the bill, despite the second reading speech 
saying — 

Hon Michael Mischin interjected. 

Point of Order 
Hon KATE DOUST: Madam Acting President, you might remind the Attorney General that he cannot speak 
from somebody else’s seat. 
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Hon Michael Mischin: My apologies for that. These things happen from time to time. I am just glad for the 
eagle eyes of Hon Kate Doust! 

The ACTING PRESIDENT (Hon Liz Behjat): Thank you for that comment. I was about to draw the 
Attorney General’s attention to that. Perhaps the apology should have just been given without any qualification. 

Hon ADELE FARINA: I would like to take a point of order on the use of the words “evil eyes” by the 
Attorney General. I think they are unparliamentary and completely unnecessary and I ask that he withdraw them. 

Hon Michael Mischin: What am I supposed to have done? 

The ACTING PRESIDENT: Hon Adele Farina has raised with me the point of order that she objects to the 
term “evil eyes”. 

Hon Michael Mischin: I said “eagle eyes”. 

Hon ADELE FARINA: I heard “evil”. 

The ACTING PRESIDENT: There is no need for clarification. The Attorney General said “eagle eyes” and he 
can just clarify that that is what he was saying. Member, given that the Attorney General has clarified that, it is 
not unparliamentary language. I think he is saying that you are being very thorough at what you are doing. 

Debate Resumed 

Hon ADELE FARINA: As I was saying, the express words of the bill are not limited to protest methods that are 
extremely dangerous or require specialist equipment or expertise to remove. There is no mention of any of these 
limitations in the bill, despite the second reading speech stating that that was the clear purpose of the bill. 
A padlock or rope do not require specialist equipment or expertise to remove, yet they are captured by the bill in 
certain circumstances. Also, the provisions of the bill are not limited to protests that impose on the public purse 
a significant cost or a burden on police resources, despite this being a stated objective in the second reading 
speech. There is no mention of these qualifiers in the provisions of the bill, despite these qualifiers having been 
identified as the purpose of the bill. When we look at the express words of the bill, they are not limited to the 
creation of a barrier, as stated in the second reading speech. It is sufficient that a person prevents lawful activity 
and it is sufficient that it be by the mere threat of immediate physical force, which does not require the creation 
of a physical barrier at all. We have one set of words used in the second reading speech and a very different set 
of words being used in the provisions of the bill. The provisions of the bill are not limited to circumstances in 
which the nature of the obstruction endangers the safety of any person.  

Despite the second reading speech focusing very much on the safety and endangerment factor, it is only a factor 
in circumstances of aggravation, not for the primary offences. The express words of the bill are not limited to 
actual use of innovative protest methods. It is sufficient to be caught by the provisions of the bill if the protest is 
in the vicinity of a thing created for the purpose of an obstruction, regardless of whether it is being used to 
obstruct a lawful activity. It is sufficient to possess a thing for the purposes of using it to obstruct a lawful 
activity. A locksmith arriving at a farm at the request of a farmer where he intends to use a padlock to lock the 
gate to obstruct a lawful activity—a mining company coming on to his property and gaining access to his land—
would fall foul of the provisions of the bill and could very well face a fine of up to $12 000 or 12 months’ 
imprisonment. That clearly shows that there is a significant disconnect between what we are being told is the 
purpose of the Criminal Code Amendment (Prevention of Lawful Activity) Bill in the second reading speech and 
what the express words of the bill state. We all know that it is fine to say, “But that is not what we intend to use 
the provisions of the bill for; we don’t intend to use it for that expressly stated purpose; we intend to limit it.” 
However, if those limitations are not written into the express words of the bill, it can be and will be used well 
outside its stated objective, because over time, those reasons get lost. The judiciary will look at the express 
words of the bill. If the government is serious about limitations to the application of these provisions, it needs to 
express those limitations very clearly in the provisions of the bill. The provisions of the bill are drafted very 
broadly; they cast a net far wider than intended by the policy of the bill, as detailed in the second reading speech. 
In an ABC news online broadcast dated 12 March 2015 entitled “New protest laws in WA ‘a threat to civil 
liberties’”, the Minister for Police is reported to have said — 

… the laws were specifically aimed at protesters who used devices such as thumb and arm locks, which 
require a skilled technician to remove. 

Nothing could be further from the truth. Although that may have been the minister’s intention with the 
provisions of the bill, if the minister read the proposed laws and the bill she has presented to Parliament, she 
would see that the express words used extend well beyond her stated aim. In that same story the minister is 
quoted as saying that the bill does not violate civil liberties and — 

… you need to get this in context. It’s about time, place and circumstance,” … 
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If only the bill is about time, place and circumstance. The bill makes no reference to time or place and is worded 
so broadly that circumstance, thing or activity could cover almost anything. In fact, the wording is so broad that 
the police have the power to arrest a person who they think is about to break the law. The person will not even 
have to break the law; it will be sufficient for the police to think they are about to break the law and the person 
can be arrested under the provisions of this bill without having done anything. The minister has it totally wrong 
when she says it is about time, place and circumstance and that the provisions of the bill are very limited. They 
are not. The proposed laws as drafted exceed what a reasonable or proportionate limitation on civil liberties, the 
public good or public safety require. 
Our right to protest, demonstrate and take part in political activities is recognised by the Universal Declaration of 
Human Rights, article 20, to which Australia was a signatory and which reads — 

A right to freedom of peaceful assembly is part of international law under the United Nations 
Declaration of Human Rights 1948 (Article 20) and the 1966 (ICCPR) (Articles 21 and 22). The right 
to engage in participatory democracy “without unreasonable restrictions” is clearly acknowledged by 
the ICCPR (Article 25). 

These rights are also recognised by other international covenants. Article 21 provides that the freedom of 
assembly may be restricted in the interests of national security, public safety, public order or the protection of the 
rights and freedoms of others. The restrictions, however, must be necessary to achieve the desired purpose and 
must be proportionate to the need on which the limitation is based. The restrictions imposed by the bill are very 
clearly not proportionate to the need on which the limitations are based. Therefore, if we hold true to our 
international undertakings as signatories to these international conventions and covenants and want to continue 
to be viewed internationally as a democratic and just state, we cannot pass the bill in its current form, because it 
clearly violates all those undertakings. 
A useful guidance sheet has been produced by the commonwealth Department of the Attorney General. 
If members are interested in any information, the commonwealth Attorney General’s website is fantastic. 
Hon Peter Katsambanis: Are you a fan of George Brandis? 

Hon ADELE FARINA: I suspect that, judging from the dates on some of the documents, they extend back to 
the days of the previous Labor government. It is a very good website with a lot of very useful information on it, 
unlike the state Attorney General’s website, which is pretty close to useless. On the commonwealth website there 
is a very useful guidance sheet produced by the commonwealth Attorney General’s office titled “Right to 
freedom of assembly and association”. It informs commonwealth agencies working on measures that restrict 
freedom of assembly or association of the sort of questions that they should ask themselves. Some of these 
questions are: whether that restriction is for a purpose that falls within one of the permitted grounds for 
restriction under the relevant article; whether the measure will be effective to achieve the desired ends; whether 
it impinges on a freedom of assembly or association to a greater degree than is necessary; and whether there are 
less restrictive means of achieving the desired ends. 

If the minister and her officers, or the Attorney General and his officers, had applied these guiding principles in 
the drafting of the bill, I am sure that they would have understood that the bill impinges on the freedom of 
assembly to a greater degree than is necessary, and that there are far less restrictive means of achieving the 
desired outcomes if, in fact, what we are told in the second reading speech are the desired outcomes are really 
the government’s desired outcomes. The disconnect between the second reading speech and the bill is so great 
that we have to question whether the second reading speech reflects the intent and purpose of the bill at all. I am 
sure that if consideration had been given to those questions by the drafters of this bill, we would have come up 
with a very different piece of legislation. 

Another guidance sheet that is produced by the commonwealth Attorney-General’s department, titled 
“Permissible Limitations”, acknowledges that there are few human rights that are absolute, and most rights can 
be subject to permissible limits. It goes on to advise that the limitations must have a clear legal basis. This means 
that the law authorising the limit of the right must be publicly accessible, so that people have an adequate 
indication of how the law limits their rights, and sufficiently precise to enable people to regulate their behaviour 
accordingly. I do not think anyone could suggest that the bill before the house is sufficiently precise so that 
people can regulate their own behaviour accordingly. Additionally, the paper goes on to say that a law 
authorising a limitation of rights must not confer unfettered discretion on those charged with its execution. 
Discretionary powers must be appropriately circumscribed and include adequate safeguards to prevent the risk of 
abuse or arbitrary exercise of the discretion. I do not think that we can say that that is the case with the bill 
currently before us. In addition to being prescribed by law, the limitation must be aimed at achieving a legitimate 
objective and also be reasonable, necessary and proportionate. This means that the limitation must be necessary 
to achieve a legitimate objective and adopting means that are rationally connected to that objective, and these 
means must be no more restrictive than is required to achieve the purpose of the limitation. If those guidelines 
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had been applied in the drafting of the bill, we would not have this bill before us in its current form because there 
is no way that those guidelines could be applied to come up with what we have before us. 

The paper also sets out useful questions to ask when assessing whether a measure that limits a right is 
reasonable, necessary and proportionate. Those questions are as follows: will the limitation in fact lead to 
a reduction of that problem? I do not know that the government asked itself that question. Does a less restrictive 
alternative exist and has it been tried? That is a damn good question. We have no indication of that in the second 
reading speech or in the explanatory memorandum. Perhaps the Attorney General would like to address that 
question in his second reading response. Is it a blanket limitation or is there sufficient flexibility to treat cases 
differently? I do not know that there is a lot of flexibility when there is a presumption of guilt to start with. Has 
sufficient regard been paid to the rights and interests of those affected? I think that, clearly, everyone on this side 
of the house, at least, does not believe that that is the case. If the Attorney General thinks that is the case, I would 
be interested to hear his reasons to justify that. Another question that needs to be asked is: do safeguards exist 
against error or abuse? I do not think they are evident in the express words of the bill. If the Attorney General 
thinks otherwise, I would be interested to hear what he thinks they are and where they are expressed in the 
provisions of the bill. Does the limitation destroy the very essence of the right at issue? I think everyone on this 
side of the house would agree that, yes, it does. In this case it really does destroy the very essence of the right at 
issue because the provisions of the bill are couched in such very, very broad terms that a peaceful protest is 
easily caught up and impacted on by the bill. 

The paper also sets out useful questions to ask when assessing whether a measure that limits a right is aimed at 
a legitimate objective. Those questions are: what is the problem that is being addressed by the limitation; and, is 
it sufficiently important to justify limiting the right in a free and democratic society? They are good questions. 
Again, neither the second reading speech nor the explanatory memorandum address that. I invite the 
Attorney General to address that, because I think it is a legitimate question and one on which we would be most 
interested in hearing the answer. 

The paper goes on to state that in asking these questions one needs to bear in mind the following three points: 
legitimate objectives involve more than merely preventing outcomes that are undesirable offences or 
inconvenient, something is not a legitimate objective simply because most people would agree with it, and 
limitations that are considered legitimate in a free and democratic society will be consistent with values of 
tolerance, pluralism and broadmindedness. Again, I call on the government to give some consideration to these 
important questions and factors to bear in mind. I do not think much thought was given to them at all in drafting 
the bill currently before us. The truth is that if the drafting of the bill had been sufficiently tight to be aimed at 
protesters who use devices such as thumb and arm locks, as alleged by the Minister for Police, the bill may very 
well have met the guidelines that I have outlined, but it does not. The problem is that the bill is drafted in such 
broad terms that it falls foul of most of the guidelines and should be rejected by all lawmakers in a democratic 
society. This brings me to another very important point on which a number of members on this side of the house 
have spoken and which has attracted a fair bit of comment from the other side of the house—that is, the reversal 
of the onus of proof. As Hon Lynn MacLaren has said, the officers who briefed members of the opposition 
acknowledged that the bill delivers a reversal of the onus of proof. If the government advisers are telling us that, 
I think we can accept that. Therefore, I do not know why the government has such a concern about this matter 
whenever we on this side of the house raise it, because it was clearly stated by the advisers. 

A fundamental principle of criminal law is that it is for the Crown to prove all elements of an offence beyond 
reasonable doubt. This principle has been adopted in code jurisdictions such as Western Australia. It is only in 
relation to specific defences, such as insanity, or in rare cases in which the Parliament has enacted legislation 
providing that something is to be presumed against the defendant until the contrary is proved, that the burden is 
placed on the defendant on the balance of probabilities. An example of an offence in which we have accepted 
that such a provision is reasonable is drug trafficking. When a person has on his person a quantity of drugs that is 
more than the person could reasonably need for their personal use, there is a rebuttable presumption of drug 
trafficking. In those circumstances, there is a very clear limitation on the reversal of the onus of proof. 

Reversing the normal burden of proof and requiring the defendant in a criminal case to prove his innocence is 
generally disapproved of and not supported by lawmakers in democratic societies. This practice has been 
condemned in a range of reports by a number of investigating bodies. That includes the Senate Standing 
Committee on Constitutional and Legal Affairs in a 1982 report. The Senate Standing Committee for the 
Scrutiny of Bills of the commonwealth Parliament has made clear in a number of reports its view that the 
reversal of the onus of proof should be limited in its application. The review of commonwealth criminal law 
1991 part 2 also made very clear its opposition to the reversal of the onus of proof, except in very limited 
circumstances. The Western Australian Standing Committee on Legislation, of which I have been a member for 
a short period of time, has also acknowledged that it is opposed to provisions that reverse the onus of proof. I am 
proud to say that the Standing Committee on Uniform Legislation and Statutes Review, which I have had the 
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opportunity to chair twice in my time as a member of Parliament, has also stated on repeated occasions that this 
Parliament should oppose the reversal of the onus of proof because of the fact that it places the burden on the 
defendant rather than on the prosecution. 

There is a fair body of opinion within Australian jurisdictions than the reversal of the onus of proof should be 
used only as a last option. The reversal of the onus of proof is generally inconsistent with article 14(2) of the 
International Covenant on Civil and Political Rights, which provides that every person charged with a criminal 
offence shall have the right to be presumed innocent until proved guilty according to law. That covenant was 
ratified by Australia, and has been in force in Australia since 13 November 1980. The covenant has been 
incorporated into Australian law as schedule 2 to the commonwealth Human Rights and Equal Opportunity 
Commission Act 1986. Therefore, it is embedded into our system in Western Australia. 

A reversal of the onus of proof, which places an onus on the defendant to prove all, or any, of the elements of an 
offence, is inconsistent with the presumption of innocence, because it allows a defendant to be convicted for 
failing to discharge the reverse onus, even though the prosecution has failed to prove the elements of the offence 
beyond a reasonable doubt. That is not difficult to understand, and I do not see how anyone who lives in 
a democratic society can find fault with that. In reversing the onus of proof, we are placing the burden on the 
defendant, and the defendant is placed in a position in which they can be found guilty of a crime, not because the 
prosecution proved that they were guilty, but because the defendant failed to discharge the reverse onus. That is 
hardly fair, proportionate, democratic, rational or reasonable. 

The provisions of the bill require the police to establish the circumstance. Effectively, for the obstruction of 
a lawful activity, it would be sufficient for the police to establish that there was a protest. That would probably 
be sufficient to deal with the circumstance. Once the fact is established, it automatically gives rise to 
a presumption of intent on the part of the defendant without the prosecution having to prove or establish that the 
defendant had an intent to prevent a lawful activity. Two new offences that have an intention element are 
proposed for the Criminal Code. The defendant has to have had an intention to carry out this activity. However, 
then the government goes ahead and reverses that. The burden to prove that intent is no longer placed on the 
prosecution. The burden to rebut that presumption is now placed on the defendant.  

Quite frankly, that is not an easy thing to do. Hon Lynn MacLaren focused on this quite a bit in her presentation. 
It is not an easy thing to do. The presumption stands unless rebutted by evidence to the contrary and this burden 
rests with the defendant to prove on the balance of probabilities. It is not an easy thing for the defendant to 
prove, as I have stated, and it does, as Hon Lynn MacLaren mentioned earlier, require the defendant to, 
basically, take the witness box and give evidence. The defendant has no other way to rebut an intention other 
than to take the witness stand, and a range of implications go with that. 

I am not clear about whether this reversal of the onus of proof is placing an evidentiary burden or a legal burden 
of proof on the defendant, and I suspect it is the latter. Rather than seeing him raise his eyes to the sky, I would 
be interested in hearing the Attorney General’s contribution to this in his reply to the second reading debate, 
because I think it is placing a legal burden on the defendant. 

Hon Michael Mischin: It is obviously a legal burden. 

Hon ADELE FARINA: Great! Thank you for that; that is great. We are agreed. 

The commonwealth publication A Guide to Framing Commonwealth Offences, Infringement Notices and 
Enforcement Powers states very clearly — 

Placing a legal burden of proof on a defendant should be kept to a minimum. 
In other words, it should be avoided. It also states — 

Where a defendant is required to discharge a legal burden of proof, the explanatory material should 
justify why a legal burden of proof has been imposed ... 

There is no explanation whatsoever in the second reading speech or the explanatory memorandum for reversing 
the onus of proof or the nature of the burden imposed. That is simply not good enough. The government cannot 
come to this place with a bill that reverses the onus of proof and imposes a legal burden of proof on the 
defendant and then not justify why it thinks that it is reasonable and proportionate in the circumstances to make 
such an imposition on the defendant. This is a very, very onerous burden being placed on the defendant and the 
onus is on the government to explain to this place why it thinks that this is reasonable, yet it has not. It has failed 
in its duty to inform the house so that we can have an informed debate in this house. It is one of the reasons that 
I am such a strong advocate of the committee system. In my view, all bills should go to committees before they 
come to this house, because we do not have the capacity in the sort of limited nature of the debate in this place to 
examine the bill to the extent that it needs to be examined and to explore these other issues.  
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We are not really having a debate because each person is just getting up and giving an address. It is not a debate, 
and there is not an opportunity to examine the detail and go through and ask some of the questions that have 
been raised in those guideline papers that ought to be raised when the government brings this sort of legislation 
before a Parliament. Certainly, if it had gone to the standing committee, it would have enabled the committee to 
explore why the government thought it was necessary to impose a legal burden of proof on a reverse onus of 
proof on a defendant. That is a big ask to place on a defendant, and we have had absolutely no evidence to justify 
that decision of the government. It is completely unacceptable. Commonwealth drafting guidelines say that this 
ought to be done. Western Australia is a member of the commonwealth; it is a shame that the state 
Attorney General’s office does not provide the same sort of guideline papers, but they and other state 
government officers should actually read those commonwealth guideline papers because they are very good and 
they would ensure that they were actually drafting good laws for this state, rather than the sort of stuff that we 
are getting from government at the moment. Government cannot ask the Parliament to reverse the onus of proof 
and impose a legal burden on the defendant without explaining the reasons and justification for presuming guilt 
as opposed to innocence. This is a significant matter that requires explanation, and in the absence of such 
justification and the Parliament being satisfied that it is just, reasonable and proportionate, the Parliament should 
not pass this legislation.  
It is also generally accepted under those guidelines that offences with terms of imprisonment longer than 
one year are generally considered to require the prosecution to prove all the elements of the offence beyond 
a reasonable doubt, and that they are unsuitable to involve the reversal of the onus of proof. Here we have 
commonwealth guidelines that say, “Look, if you’re going to impose a penalty of more than one year’s 
imprisonment, you don’t reverse the onus of proof and you don’t place a legal burden of proof on the defendant 
because it is unjust, unreasonable and not proportionate; you just don’t do it.” So what does this government do? 
It brings a bill to this place that imposes a two-year penalty and a $25 000 fine, and then actually stands there 
and suggests that we are being ridiculous and unreasonable! These are the guidelines that have been accepted at 
a national level of the country that we belong to, and our state committees apply the same fundamental legal 
principles when they are reviewing legislation, which is why the government does not want to send any bill to 
any of our committees because it does not want them to be scrutinised. The government does not want them to 
be subjected to the scrutiny of these fundamental legislative principles because it knows that every single one of 
its bills would fail because they do not meet those standards. 
Hon Michael Mischin: Every single one? 
Hon ADELE FARINA: Every single one of the government’s bills it has presented to this place does not pass 
those criteria. 
These are really important. When we are dealing with reversing the onus of proof and applying a legal burden on 
a defendant, we need to make sure that the actions are reasonable, limited, just and proportionate. The 
government has failed to establish any of that. It is simply and absolutely not good enough. We have guidelines 
for drafting legislation that are there for a reason. They are there to ensure that we make good laws. When we 
became members of Parliament, we all swore an oath to make laws for the good governance of our state for the 
people who elected us to represent them. That means we should be agreeing to a set of principles and a set of 
guidelines and applying them when we draft legislation and applying them when we scrutinise legislation, and 
applying them before we pass legislation. Clearly, if we pass this bill we will not be doing that, because if we 
had asked those questions outlined in those guideline papers we would not have ended up with a bill in the form 
we currently have before us today. It is absolutely crucial that members understand that. Do not vote along party 
lines. They should remember that they have been elected by the people of Western Australia to represent them in 
this place to make good laws. 

Several members interjected. 

Hon ADELE FARINA: These guys continually tell us that they are not bound to vote by party lines, so I am 
telling them on this occasion to look at the express words — 

Several members interjected. 

The ACTING PRESIDENT (Hon Liz Behjat): Order! Only one person has the call. I think we owe the 
courtesy to Hansard, who try very hard to get down all our words in this place, of only one person speaking at 
a time. If there were constructive interjections, that would be a bit different from what has been going on. 

Hon ADELE FARINA: As I was saying, it is really important that we look at and apply those guidelines. They 
are there for a reason. It concerns me that a number of the guidelines have been completely ignored by the 
government in drafting this legislation. They all concern me, but one of the guidelines that I am particularly 
interested in getting an explanation and justification for is the aggravated circumstances offence, which imposes 
a penalty of two years’ imprisonment when the guidelines clearly state that when the onus of proof is being 
reversed and a legal burden of proof is being placed on a defendant, it should not be done with any offence that 
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imposes a penalty of more than one year’s imprisonment. The government really needs to come to the party and 
provide some explanation and justification for why it has chosen to completely and totally ignore that guideline. 

Regardless of what the government has said in the second reading speech about its stated intention, it is clear 
from the express words in the bill that that is not what this bill will do. It is fine to come into this place with 
a second reading speech and to go out to the media and talk about arm locks, thumb locks and barrel locks and 
personal safety, but that does not translate to the bill that is before this place. When a farmer could fall foul of 
this legislation or the locksmith delivering the lock to the farmer to padlock his farm could fall foul of the 
provisions of the bill, we know that the bill has a lot of problems. The bill does not provide any clear definitions. 
When we pass laws in this place, we should pass laws that people are able to pick up, read and understand. We 
have no definition of a “thing”. It could be anything at all. It is just too broad. On one hand, the government is 
telling us that it is about arm locks, thumb locks and barrel locks, that they are dangerous devices for people to 
attach themselves to, that they are dangerous devices for those who need to remove people from them; and that 
they place an individual’s safety at risk, yet that is not covered in this bill, except in the aggravated 
circumstances case. That is the only time that safety is mentioned. Safety is not mentioned for the other two 
primary offences. Arm locks, thumb locks and barrel locks are not mentioned. Seriously, if the government is 
going to bring to this place a bill with a stated purpose and intent, it had better be damn sure that the express 
provisions of the bill actually reflect what the government says is the intent and purpose of the bill. In this case, 
there is such a wide disconnect that the government should be embarrassed about the bill it has brought before 
this place, because it is saying that it does one thing when it does something very different and can be applied 
much more broadly. 

The other thing the government has not explained is why the police removed the lawful obstruction offence from 
the Criminal Code some years ago. It is because they were not using it; it was obsolete. 

Hon Michael Mischin: How did the police remove it from the Criminal Code? 

Hon ADELE FARINA: Parliament removed it on the advice of the police. It has been removed and now the 
government is bringing back an obstruction of lawful activity provision, but with a sting in its tail—the onus of 
proof is being reversed. The prosecution will no longer have to establish the elements of the offence; that burden 
will be placed on the defendant, who will be required to enter the witness box and give evidence. It will deny the 
defendant their right to silence, their right not to testify and their right not to self-incriminate. We just do away 
with all of those rights; they are just not worth anything. That is, if the defendant wants to rebut the presumption, 
they have to enter the witness box and give evidence. 

Hon Michael Mischin: They often have to enter the witness box. 

Hon ADELE FARINA: They do. How else can they prove that they did not have an intent? 

Hon Michael Mischin: They often have to enter the witness box to rebut — 

Hon ADELE FARINA: With the reversal of the onus of proof, they cannot prove that they did not have an 
intent without entering the witness box. I do not see how they could possibly prove they did not have the intent 
without — 

Hon Michael Mischin: Have you ever been to court? 

Hon ADELE FARINA: Yes, I have been to court. 

Hon Michael Mischin: As an advocate? 

Hon ADELE FARINA: I have been to court. 

Hon Michael Mischin: You have been to court? 

Hon Alanna Clohesy: Oh, come on! 

The ACTING PRESIDENT: Order! 

Hon ADELE FARINA: This is what we are dealing with and this is why we have the legislation that we have 
before this Parliament. 

HON ALANNA CLOHESY (East Metropolitan) [9.35 pm]: I did take my time standing. I was hoping that 
those on the other side might stand and take the call on this really important bill, but obviously that is not going 
to be the case. 

This really important Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 amends the 
Criminal Code. We know that this bill does two things, and they are on paper relatively brief statements about 
what the bill is meant to be doing. It creates two new offences. The first offence, as quoted in the explanatory 
memorandum is — 
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… “Physical Prevention of Lawful Activity”. This offence will apply … where a person prevents 
a lawful activity from occurring, via actual or by threat of physical force, the creation or maintenance of 
a physical barrier or the creation or maintenance of a risk of injury to any person. 

That seems pretty simple. The second offence that will be created is the preparation for physical prevention or 
trespass. The explanatory memorandum states — 

Specifically, it will be an offence for a person to make, adapt or possess an item for the purposes of 
using the item to commit an offence of physical prevention of lawful activity, or trespass. 

That seems fairly simple. They seem two relatively small amendments to the Criminal Code, but of course we 
know that the implication of this bill is much, much broader than two small amendments. It is beyond my 
understanding about why we have this bill, because I have not heard a good explanation from the government 
thus far about why we have those two amendments in this bill in front of us. It seems to me that this bill hastily 
arrived in this place, just at a time when this place had run out of legislation to debate. It is an amazing 
coincidence that that happened. I have been told that irony does not translate well in Hansard. What an amazing 
coincidence that it hastily arrived in this place with no forewarning from this government, from the Liberal Party 
or from the National Party about this bill arriving in this place. No consultation with relevant organisations has 
taken place. In fact, I think we heard the police minister today, in answer to a question without notice of which 
some notice had been given, indicate that she was not even sure that there was a working group on this bill. Why 
did this bill arrive in this place with such haste and no consultation? Again, I do not know. 

Also of interest to me is that although at the last election the Liberal Party was very loud on its law and order 
platform, not once did it mention the introduction of this bill. Not once did the Liberal Party mention, in all that 
time, that there may have been a problem with the way protesters were conducting their business and therefore 
the Criminal Code required some amendment. Not once did we hear that from the Liberal Party pre-election and 
not once did we hear it from the National Party, but here we are with a hastily cobbled together bill with so many 
flaws in it that it requires a lot more attention. 

We also find that there is no real explanation about what has failed. What has failed at law? What has failed in 
the community that requires the attention of this bill? There has been absolutely no explanation. Why? It is 
because there is significant inconsistency between the need for this bill and the perceived problem, and the 
government’s capacity to deal with the perceived problem. One problem is the government’s capacity to deal 
with the perceived problem—that is protesters locking themselves onto trees or onto equipment—has not been 
identified. How broad is the scope of that problem? How many times has this occurred? We have heard maybe 
two or three protests named. Why is that a problem? Why is that a problem significant enough to warrant 
legislative change to the Criminal Code? 

We have not been told by this government what the problem really is and why we need change, so we have to 
think of what the reasons might be. We have to perceive what they might be. One might be, of course, police 
resources. Three protests that I can think of occurred at great distances from Perth. I cannot think of any others. 
The James Price Point protest was mentioned and some protests in the south west. I cannot think of any other 
reason that this legislation is needed other than those protests at which these particular activities—that is locking 
oneself to machinery using a new technique—has been required. That is the point—using a new technique. 

As we have heard, Australia has a long and, to my mind, very proud history of protest. Protest is integral and 
important in a healthy democracy. I am talking about nonviolent protest. As far as I am concerned, there is never 
any excuse for violence. Although on the surface the bill seems harmless—it comprises two small amendments 
but in fact will have a huge impact—one thing this legislation does is criminalise peaceful protests. Australia has 
a long and very proud history of peaceful protests; indeed, we protest about a range of things from civil rights, 
political rights and economic rights all the way through to, in some cases, sporting arrangements. Great! It is 
important that we have that right to protest. We also protest about sporting venues, but I was not necessarily 
thinking about cricket at the time when I was thinking about sporting protests. Our capacity to protest is very 
important in a healthy democracy. A lot of protests have changed the way we look at issues. They have changed 
the way that we even consider our own laws. What I have in mind in particular is something that is really quite 
important to me in terms of rights, and that is women’s rights. We have seen a lot of public non-violent protest in 
this country in relation to women’s rights, and there is a direct correlation between those protests and the 
introduction of antidiscrimination laws. A consequence of that, of course, is that it is now illegal to discriminate 
against anybody on the basis of their gender, but most particularly women. I was not around to see one such 
protest, but I grew up knowing about it as a very important protest that opened the way for women’s rights in 
Australia, and guess what it involved? It involved women locking themselves to the bar, using a chain. 
Debate adjourned, pursuant to standing orders. 
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